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VIP’s—Modern living and—what may be the making or breaking of a way of life— 
modern warfare are practically nonfunctionable without oil. Oil interests have be- 
come one of the most vital aspects of the international struggle for power, and oil 
deposits have become the royal flush of the diplomacy game. Without gasoline and 
oil, transportation would be paralyzed, and in many areas a shortage of these fuels 
would result in cold homes and darkened streets too. Aviation is totally dependent on 
oil products and air war would be an impossibility without vast supplies as well as 
efficient means of transport. The catalytic units pictured on the cover—only two of 
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important parts’’ of our economy, and the people who run them number among the 
“very important persons” in our growing defense effort. 
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The cost of living remained unchanged between July 
15 and August 15. Again the Consumers’ Price Index 
stood at 185.5, the Index’s all-time high figure. Al- 
though lower food and housefurnishing prices were 
reported generally, slight increases in the rent, apparel, 
fuel and miscellaneous group indices offset those decreases. 


After reaching a peak for the year in June, the average 
weekly earnings in all manufacturing has dropped 
during July to $64.56. The largest decline of almost 
$1.50 for the durable goods industries reflects the 
shorter workweek and reduced hourly earnings. 


In August the labor force reversed its upward trend 
since April by declining to 64,208,000. July’s peak was 
64,382,000. On the other hand, nonagricultural employ- 
ment increased to a new postwar high of 54.9 million. 


Holding true to its pattern, new unemployment benefit 
claims again reached their peak for the year in June. 
Total: 1,118,000, as compared with May’s 908,000 and 
last June’s 1,104,000. 


The man-days of idleness rose again in July to 1,750,000 
after June’s low-point for the year of 1,600,000. Work 
stoppages also rose to 425 in July, the largest number 
since October, 1950. 


Although part of July’s drop in industrial production 
was recovered in August, the 218 index (1935-1939=100) 
is still below the average for the first part of the year. 
Among the reasons: lower automobile production and 
slackness in the textile industry. 


Sales of manufacturers in July continued their decline 
from May’s peak of $23,838 million by dropping to 
$21,500 million, the year’s low-point. Inventories, on 
the other hand, rose to a peak for the year of $40.5 million. 


Similarly, retail sales maintained their steady down- 
ward trend from January’s $13,307 million to July’s 
seasonally low of $11,870 million. Inventories also 
decreased by about $170 million to $18,556 million. 


Although food prices rose slightly, the all commodities 
index for the week ending September 4 shows that 
wholesale prices continued their slow decline to 176.7 
from March’s high for the year of 184.0. 


Reflecting a contraseasonal decline, new construction 
in August fell slightly from $2,432 million in July 
to $2,403 million, about the level of a year ago. 


Business failures reported for the week ending Sep- 
tember 8 declined to 116, a substantial decrease from 
the prior week’s 164 failures and last year’s 145 
during the same period. 
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Picketing for Union Recognition 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


MONG current problems.in labor law, 
4Anone is more persistent, complex or 
significant than that raised when a union 
engages in picketing to induce an employer 
to recognize it as exclusive bargaining agent 
for his employees. The persistency of the 
problem will be evident to anyone who 
runs a check on the cases from year to 
year; each year the courts of the various 
states spend a substantial amount of time 
passing on petitions for injunctions against 
recognition picketing. The complexity has 
many, and less evident, sources: It traces 
in part to the confused state of the law 
on the question of whether or not picketing 
is a form of speech entitled to constitutional 
protection; in part to the general confusion 
as to the proper scope of union self-help 
activities; in part, finally, to the present 
confusion on the question whether the Taft- 
Hartley Act ousts state courts of jurisdic- 
tion over the self-help activities of unions 
which operate in interstate industries.’ The 
significance of the problem lies in the con- 
flict it exposes between some of the activ- 
ities of labor unions and the principles of 
modern labor relations legislation; and it 
is this conflict which sounds the major 
theme of the present article. 


At the core of all modern labor relations 
legislation is the principle requiring employ- 
ers to bargain exclusively with the unions 
representing free, uncoerced majorities of 


their employees. The principle has negative 
implications: the employer violates the 
principle if he bargains with a minority 
union; he commits unfair labor practices 
if he coerces employees in their choice of 
bargaining representative. On the other 
hand, he commits an unfair practice if 
he refuses to bargain with a union which 
represents an uncoerced majority. As a 
general rule, a majority union can com- 
mand the irresistible force of government to 
compel an employer to bargain with it; it 
can petition for certification and, when 
certified, secure an order from the appro- 
priate labor relations board—state or federal 
—requiring the employer to bargain; or, 
if its majority status is clear, it may secure 
a bargaining order even without certification. 


In view of all these facts and considera- 
tions, one is justified in asking why unions 
should picket for recognition. The answer 
will differ depending on the status of the 
union. If tht union does in fact represent 
a majority of employees and is otherwise 
eligible for the assistance of the appropriate 
labor relations board, the reason lies in 
understandable impatience with legal process: 
it might take a year or two to secure an 
enforceable order requiring the employer to 
bargain; by that time the union’s punch 
may have evaporated and the employees 
lost interest. 





1For recent cases dealing with the conflict 
between state and federal jurisdiction in labor 
cases, see Costaro v. Simons, 19 LABOR CASES 
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Hagedorn, 20 LABOR CASES { 66,409 (N. Y. App. 
Div., 1951). 
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The answer, and its implications, differ 
vastly, however, in the more common case 
involving picketing for recognition; for in 
the more common case the picketing union 
does not represent a majority of employees 
in the appropriate bargaining unit—often, 
in fact, the picketing union represents none 
of the employees in the unit. In this type 
of picketing, called “stranger” or “minority” 
picketing, depending on the union’s degree 
of representation, the reason must be de- 
fined in terms of the expansive aggressive- 
ness of unions and the peculiar efficacy of 
picketing as a tactical device. 


Peers have never been genuinely and 
wholeheartedly “sold” on all the impli- 
cations of the principle of majority repre- 
sentation, even though that principle 
underlies legislation sought by and favorable 
to the unions. The basic drive of labor unions 
throughout the history of this country has 
been for bargaining status. Other things 
being equal, unions have preferred to bar- 
gain for employees who have freely chosen 
them as representatives; but, as the cases 
which we shall discuss reveal, unions have 
aggressively sought bargaining status even 
when it was reasonably clear that the em- 


ployees involved were not interested in 
union representation. 
If unions insist on bargaining status 


without the employee choice which is neces- 
sary for government assistance in their 
quest, what devices are available? The 
basic labor weapon—the strike—is obviously 
inadequate and unavailing; strikes are effec- 
tive only when employee sentiment is with 
the union. When the union represents no, 
or few, employees, naturally a strike would 
be futile. The situation then calls for 
some other approach. American employers 
being what they are, on the whole, a simple 
request for recognition is not likely to be 
successful in circumstances where, at best, 
there is no legal obligation to recognize, 
and, at worst, recognition would amount 
to an unlawful act—for it is implicitly 
unlawful for an employer to recognize a 
union which his employees do not want. 

Such being the case, generally the un- 
wanted union—unwanted by the employees 
involved—avails itself of that other well- 
practiced, often-used technique, the boy- 
cott. And of all boycotting techniques, 
picketing is perhaps the best developed and 
most widely used; for, after all, picketing 





alone, of all the boycotting techniques, has 
approached that pedestal of social and eco- 
nomic eminence sought by all engaged in 
self-help activities—extreme effectiveness 
coupled with constitutional immunity to 
governmental regulation. 


Picketing, as we have seen in prior 
articles of this series,? is an extremely 
effective method of inducing an employer 
to come to terms. In its patently intimi- 
datory and coercive aspect, it throws up a 
physical barrier around the employer’s place 
of business, barring the entrance and exit 
of employees, customers, suppliers, etc. In 
its “restraint of trade” aspect—an aspect 
which is becoming more and more signifi- 
cant as the country becomes more perva- 
sively unionized—it acts as a signal causing 
affiliated union men to refuse to perform 
services in connection with the picketed 
establishment. All in all, it operates to 
cut off the employer from his vital markets. 


In minority or stranger picketing the 
union has little or nothing to lose; having 
few or no employees in the picketed estab- 
lishment it can operate the squeeze indefi- 
nitely without substantial harm to itself 
or its members. On the other hand, the 
employer and his employees have every- 
thing to lose: isolation from vital markets 
is economic death for them. The natural 
tendency of the picketed employer, there- 
fore, isto diminish his resistance to the 
union, even perhaps to persuade, induce or 
direct his employees to accept the union; 
the employees, sooner or later, see the light 
—or take the consequences. 


All these factors should be considered 
in the light of the employer “neutrality” 
and employee “free choice’ factors so 
greatly emphasized in such modern legisla- 
tion as the Wagner Act, its counterparts in 
state legislation and the amended National 
Labor Relations Act. It seems obvious 
that stranger or minority picketing for 
recognition is a species of conduct which is 
intolerably in conflict with modern labor 
relations principles and legislation. Few 
will argue with these principles. Yet, if the 
principles are to have the effectiveness 
which basic integrity alone can bring, 
stranger or minority picketing for recogni- 
tion must be condemned. For it is a 
standing challenge to the integrity of all 
modern labor relations legislation.’ 


A recent decision by the New York State 
Labor Relations Board (NYSLRB) gives 





22 Labor Law Journal 243, 3223 (April and 
May, 1951). 
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* For judicial development of this thesis, see 
Haber & Fink v. Jones, 18 LABOR CASES { 65,846 
(N. Y. App. Div., 1950). 
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point to the discussion and will serve to 
introduce the complicating factors men- 
tioned at the beginning of this article. 


he! Matter of James Lombardi; the New 
York board was called upon to decide 
whether it should entertain a petition for 
an election filed by an employer. A union 
had demanded a contract covering all em- 
ployees, even though only one employee 
was a member Of the demanding union. 
The union had, however, at all times dis- 
claimed majority status; it insisted on bar- 
gaining status, although, admittedly, it did 
not possess representative status. Operat- 
ing under a statute similar to the Wagner 
Act, the NYSLRB had discretion to enter- 
tain or reject the employer’s petition when- 
ever a “question of representation” existed; 
if there was no “question of representation” 
it had no jurisdiction over the petition. 
Two of the three members of the NYSLRB 
decided that they had jurisdiction and 
entertained the petition. The third member 
held that the union’s disclaimer of repre- 
sentative status eliminated the possibility 
of the existence of a “question of repre- 
sentation”—the jurisdictional prerequisite— 
and contended that the petition should be 
dismissed. 


The bare holding of the Lombardi case 
is far less significant for present purposes 
than the arguments of the union in resisting 
the direction of election and the reasoning 
of the two NYSLRB members who made 
up the- majority. The union argued that 
there was no question of representation, that 
an election was unnecessary in the circum- 
stances and, finally, that its position would 
be prejudiced by an election. 


In an argument which convinced the 
dissenting NYSLRB member, the union 
asserted that there could simply be no 
question of representation where representa- 
tive status was disclaimed from the very 
outset. However, Board Chairman Keith 
Lorenz, one of the majority, made short 
shrift of this contention. Whenever a 
union demands exclusive bargaining status 
for all employees in a unit, he reasoned, a 
real question of representation exists; for 
the basic principle of modern labor relations 
legislation hinges bargaining status on rep- 
resentative status: The bargaining union is 
a representative, and knows it, whatever 
legalistic and technical arguments to the 
contrary it may employ. “Since the em- 


ployer has a duty to bargain for all of his 
employees with no one but a majority 
representative,” Chairman Lorenz pointed 
out, “a determination that there is no union 
majority is just as important as a de- 
termination that a union does represent a 
majority.” 

As to the union’s argument that an elec- 
tion was made unnecessary by its disclaimer 
of representative status, Chairman Lorenz 
pointed out that the argument made little 
sense in the light of the duties and obliga- 
tion of the employer under modern labor 
relations legislation: 


“The disclaimer . . . does not have [the 
effect of a negative vote in an election] .. . 
where the union at the same time demands 
a collective contract. Such demand puts 
the employer in an uncertain position. He 
is subject to unfair labor practice charges, 
on the one hand, if he refuses to bargain 
and the union does have a majority, and on 
the other hand, if he enters into a contract 
and the union does not have a majority. 
The employer has a right to have this 
dilemma resolved, and the union should 
not be permitted to avoid the test of an 
election merely by disclaiming representation.” 


The union’s third, and final, argument was 
the most interesting one in terms of the 
present discussion. It argued that the 
NYSLRB should not direct an election 
because the union’s certain defeat in that 
election would make it easier for the em- 
ployer to secure an injunction against future 
recognition picketing by the union. After 
asserting, and soundly, that the NYSLRB 
had responsibility only to the integrity of 
the state labor relations act, Chairman 
Lorenz made a brief remark the implica- 
tions of which carry real significance for 
the whole subject of minority picketing for 
union recognition. Referring to the possi- 
bility of court action to enjoin picketing for 
recognition by a minority union, he said 
that “it would seem to be immaterial in 
such court action whether the fact of non- 
representation be established by an election 
or by a finding by the Board at a formal 
hearing.” 

Pushing the remark one step further, one 
might ask why a court should not enjoin 
recognition picketing whenever there is 
reasonable cause to believe that the union 
represents none of the employees or only a 
minority. The basic reason for an injunc- 
tion against recognition picketing by a union 
which has been defeated in an election lies 





*4 CCH Labor Law Reports (4th Ed.) { 49,168, 
14 NYSLRB, No. 100 (August 17, 1951). 
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in the desire to subordinate picketing to 
the dominant policies of modern labor rela- 
tions legislation—the policy, in particular, 
commanding employers to bargain only 
with majority unions. This basic reasoning 
should call for the issuance of an injunction 
in every case where the evidence makes it 
reasonably clear that the union has no 
legitimate claim to majority status. 


Perhaps the most compelling reason for 
this extension of doctrine is to be pieced 
out from the opinion of NYSLRB Member 
Myer Goldberg, who joined with Chairman 
Lorenz in ordering an election. To accept 
the union’s petition, Member Goldberg ob- 
served, would be in effect to make the 
NYSLRB a party to the union’s coercion 
of employer and employees—a role which 
does not become a governmental agency: 


“The Board should not participate in any 
action to coerce employees against their 
will to join a union not of their own 
choosing. It is the duty of the Board 
to be impartial between employers and 
unions. If the Board should take it for 
granted that the union does not represent 
a majority of employees merely because 
of the disclaimer, where the union has acted 
as if it did represent a majority, the Board 
would be favoring the union against the 
employer and would be coercing employees 
to join a union not of their own choice.” 


HE real gist and importance of this 

decision by the NYSLRB will be appar- 
ent as we consider the rulings of the New 
York state courts in a variety of cases in- 
volving stranger or minority picketing for 
union recognition. The court cases them- 
selves exhibit a bewildering variety of types 
of such picketing, but they yield to an accu- 
rate simplification. All may be reduced to 
four major types. 

First, there is the case in which one union 
pickets for bargaining status notwithstand- 
ing that another union has been certified 
by the appropriate governmental agency as 
exclusive bargaining representative of all 
the employees involved. Clearly such 
picketing challenges all the fundamentals 
of modern labor relations policy. It would 
compel the employer blatantly to ignore a 
legal duty—the duty imposed by all labor 
relations statutes to recognize a certified 
union as the exclusive representative of his 


employees for collective bargaining pur- 
poses. It would cause the employer to 
commit the unfair practice of undue as- 
sistance to a labor union. Perhaps most 
important, it would cynically reject the 
principle of free employee choice, a principle 
without which, in all probability, it would 
have been impossible to secure public sup- 
port of labor relations legislation which is 
on the whole heavily weighted in favor of 
labor unions. 


Notwithstanding these undoubtedly weighty 
factors, during the Wagner-Act era the 
federal courts on the whole refused to 
enjoin picketing in defiance of an existing 
certification.” While recognizing that it 
conflicted with the policy expressed in the 
Wagner Act, they held that injunctions 
against such picketing were prohibited by 
the Norris-LaGuardia Act. The New York 
courts, however, while operating under 
similar statutes and, more important, while 
restricted by precedents far more liberal 
toward union action than those of the 
federal courts,® had the good sense, the 
realism and the judicial statesmanship to 
realize that theirs was the duty to recon- 
cile the conflicting policies of labor relations 
legislation on the one hand and anti- 
injunction legislation on the other. The 
situation called for a choice between con- 
flicting legislative policies—a choice to be 
governed by the judges’ view of the relative 
significance and dominance of the conflict- 
ing policies. 

The New York Court of Appeals, in the 
famous Florsheim case,’ cast its lot with the 
policies of the labor relations legislation. 
For the court of appeals in that case it 
seemed clear that these policies were, and 
were likely to remain, dominant in Amer- 
ican labor law; and it is exceedingly difficult 
for anyone to challenge the court’s view. 
For the prohibition of employer coercion, 
the requirement of bargaining with a ma- 
jority union and, most important, the em- 
phasis of labor relations legislation on free 
employce choice—all these are intimate and 
integral aspects of dominant American in- 
stitutions. These policies, the court un- 
doubtedly felt, were destined long to outlive 
those of the anti-injunction legislation; they 
were likely, in fact, to become as fixed 

(Continued on page 784) 





SYoerg Brewing Company v. Brennan, 9 
LABOR CASES { 62,577, 59 F. Supp. 625 (DC 
Minn., 1945). Compare Oberman v. United 
Garment Workers, 1 LABOR CASES { 18,020, 21 
F. Supp. 20 (DC Mo., 1937). 
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6 See 2 Labor Law Journal 563 (August, 1951). 

1 Florsheim Shoe Store Company v. Retail 
Shoe Salesmen’s Union, 6 LABOR CASES { 61,113, 
288 N. Y. 188 (1942). 
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A Perspective on Secondary Boycotts 


By CHARLES H. TOWER 


66 WILL SAY that 90 per cent of the 

harm in the Taft-Hartley law is to be 
found in the boycott feature.” * The author 
of this statement is no less an authority on 
the National Labor Relations Act than the 
Secretary of Labor, Maurice J. Tobin, who 
was at the time testifying before a Senate 
committee studying proposed changes in 
federal labor legislation. Subsequent ques- 
tioning indicated considerable senatorial 
surprise at the percentage used by the Ad- 
ministration’s chief spokesman as well as 
at the understandable lack of familiarity 
with the details of the act on the part of 
the then recently appointed Secretary. In 
fact, his willingness to testify at all might 
be regarded as a tribute to the Secretary’s 
courage. As one local humorist put it, the 
Secretary was forced to rush in where ex- 
perts fear to tread. But without trying to 
evaluate at this point the correctness of the 
pronouncement, it can be taken to represent 
the attitude of a large bloc of organized 
labor. For this reason, if for no other, it is 
significant. 


Labor’s official hostility to the passage of 
the Taft-Hartley Act was matched only by 
management’s endorsement of the legisla- 
tion. Of the many points of disagreement, 
two issues vied for top honors as the most 





The author is assistant director 
of the employee-employer relations 
department, National Association 


of Radio & Television Broadcasters 





bitterly contested: the closed shop and 
secondary boycotts. Today—more than three 
years after the passage of the Taft-Hartley 
Act—both issues are still the subject of 
heated and often intemperate controversy. 
The closed-shop dispute is, in terms of 
practical application at least, well defined. 
The disputants usually know what they are 
arguing about, that is, there is a common 
factual basis for the discussion. Moreover, 
the closed-shop dispute is not in the broad 
sense a collective bargaining issue. It is 
not fundamentally a factor in the power 
relationship between an employer and a 
union. Rather, it is a problem of the re- 
lationship between the working citizen and 
organized labor. 

None of these things can be said about 
secondary boycotts. There is no well- 
defined area of argument. There is even 
difficulty in agreeing as to what the term 
means, let alone trying to determine those 
factual situations to which it applies. De- 





1 Hearings before the Committee on Labor 
and Public Welfare, United States Senate, on 
S. 249 (1949), Vol. I, p. 211. 
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spite these difficulties, an effort at under- 
standing must be made, for the secondary 
boycott issue raises one of the basic problems 
in the regulation of collective bargaining— 
the legitimate area of industrial dispute. 
The issue is of vital importance to all three 
participants in a controversy—labor, manage- 
ment and the consuming public. For the 
union, a strike can be won or lost depend- 
ing on the degree of cooperation received 
from other unions. For the neutral em- 
ployer, his business can be shut down if 
secondary activity is permitted. And for the 
long-suffering consumer, he and his family 
may have to do without more things for a 
longer time if no limits are set on the area 
of conflict. Indeed, it is in the literal sense 
a community problem. Moreover, for the 
citizen who also happens to be a business- 
man—either an owner or a manager—the 
issue takes on added significance. He has 
perhaps the largest stake in the successful 
working of our competitive society, a so- 
ciety that is premised on competition be- 
tween one employer and another and also 
between management and labor. His con- 
cern for the construction of an equitable 
framework in which the competitive struggle 
can take place should be commensurate with 
the high value of his holdings in our sys- 
tem. The legislative determination of the 
area of industrial dispute is a critical issue 
in the construction of an equitable frame- 
work, 


To some, this approach, premised as it is 
on a concept of competition and force, may 
seem somewhat Machiavellian. In recent 
years a good deal of emphasis has been 
placed on a humanistic approach to collec- 
tive bargaining. The objective of collective 
collaboration has been stressed as an alterna- 
tive to collective bargaining which implies 
a lack of mutuality, at least in some mat- 
ters. I have no quarrel with these interpre- 
tations. They have helped to push back the 
frontiers of labor-management relations, al- 
though it has been argued by some that the 
Wagner Act did far more to promote con- 
crete progress in industrial relations and 
the acceptance of collective bargaining than 
the soul-searching of all the researchers put 
together. But in these matters a broader 
frame of reference is needed. As Dunlop 
has pointed out, the understanding of many 
problems in industrial relations requires an 
analytical framework somewhat larger than 


that provided by the human relations ap- 
proach. The secondary boycott is one such 
problem. 


Background 


Secondary boycotts are not a new phe- 
nomena. A brief word about their historical 
use will serve as a basis for understanding 
more fully their role in industrial relations 
today. But first, an attempt at definition 
should be made. Every student of the sub- 
ject has his own pet phraseology. I have 
mine. It goes something like -this: 


A secondary boycott is a tactic used in a 
labor dispute whereby a union seeks to gain 
an advantage over Employer A, with whom 
it has a primary labor dispute, by putting 
economic pressure on those who do business 
with A. 


This is a secondary, not a primary, boy- 
cott. The latter term refers merely to a 
concerted refusal to do business with or a 
refusal to associate with. The usual strike 
over wages or working conditions is a type 
of simple or primary boycott. A strike 
may also be an instrument in a secondary 
boycott. It might be said that such a strike 
is a primary boycott with a secondary ob- 
jective. The economic pressure of the re- 
fusal to work, plus the secondary purpose, 
together constitute the secondary boycott. 


Some will argue that this is too broad; 
others that it is not broad enough. Though 
interesting, the argument is probably irrec- 
oncilable. Whatever the appropriate word- 
ing may be, the essential elements of a 
secondary boycott are (a) the existence of 
a primary labor dispute between a union 
and an employer, (b) a secondary employer 
who does business with the primary em- 
ployer and (c) pressure—either economic 
or social—directed by the union against the 
secondary party for the ultimate purpose of 
injuring the primary employer. 


The above definition relates only to sec- 
ondary boycotts in the field of industrial 
relations. There are boycotts—even second- 
ary boycotts—in other fields. Employers 
have used both primary and secondary boy- 
cotts as a means of policing formal or in- 
formal trade agreements, Citizens’ groups 
of various types have made frequent and 
sometimes effective use of the boycott. In 





2 Some writers have regarded a boycott as a 
concerted refusal to purchase or to use, and a 
strike as a concerted refusal by employees to 
perform work for their employer. So defined, 
a strike in most circumstances would not be a 
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boycott. Nor could the Taft-Hartley Act have 
much to do with secondary boycotts. Conse- 
quently, the broader and more popularly under- 
stood definition will be used. 
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the international sphere boycotts have been 
dignified by the term economic sanctions. 
These are all important areas of investi- 
gation for the scholar who would study 
boycotts generally. They do not fall within 
the scope of these pages. Perhaps precise 
definition would dictate the use of the terms 
labor boycott and secondary labor boycott. 
For the sake of simplicity, the additional 
adjective will be omitted. Moreover, by 
common usage, if not by strict definition, 
the term secondary boycott has come to 
mean secondary labor boycott. We shall 
not deal directly in these pages with a 
common type of union strategy, the con- 
sumer boycott. Most consumer boycotts 
are primary, although occasionally they are 
directed towards those who sell or dis- 
tribute products labeled “unfair.” The es- 
sence of a consumer boycott—be it primary 
or secondary—is an appeal to the consumer 
not to buy. It is not subject to the restric- 
tions of the Taft-Hartley Act. 


No article or book on secondary boycotts 
seems to be complete without homage be- 
ing paid to that doughty Irishman, Captain 
Boycott, who, according to legend, unknow- 
ingly contributed his name to posterity as 
a term descriptive of a certain type of social 
or economic pressure. It seems that the 
poor captain was merely trying to carry out 
his probably distasteful duty of ejecting 
impoverished tenants. And for this he re- 
ceived social ostracism by the tenants—the 
boycott—and, apparently, the undying igno- 
miny of having his name associated forever 
after with what to many people is an un- 
savory bit of strategy. 


In this country, secondary boycotts have 
been used for more than a century as a 
weapon in the arsenal of organized labor. 
One of the earlier and more successful 
practitioners of the art was the Knights of 
Labor. This sprawling conglomeration of 
unionists had a meteoric career during the 
1880's, claiming at the height of its power 
to a membership of 700,000. Boycotts were 
used with such abandon by the various sec- 
tions of the union that Terence Powderly, 
the high priest of the organization, was 
forced to take steps to curtail their use. 
Many of these were consumer boycotts, 


both primary and secondary. The objective 
was to get union members and others to 
refuse to buy goods manufactured by em- 
ployers who were regarded by the union as 
unfair. The unfair list—the publication of 
the names of allegedly unfair employers— 
Was an important part of this strategy. 
Consumer boycotts continued to be an ef- 
fective weapon throughout the last part of 
the nineteenth century. 


Boycotts, particularly consumer boycotts, 
were dealt a severe blow in 1908 when the 
Supreme Court handed down its first de- 
cision in the famous Danbury Hatters case 
(Loewe v. Lawlor, 208 U. S. 274). The de- 
cision stated in effect that, under certain 
circumstances, the Sherman Act could be 
applied to labor disputes. This case, and 
others to follow, brought forth cries of an- 
guish and rumblings of political reprisals 
from those sympathetic to labor’s cause. 
They said that the Sherman Act had never 
been intended to apply to labor unions. It 
was, they argued, designed to curb and 
control the great industrial empires which 
had grown up during the last half of the 
nineteenth century. Whether or not this 
contention is correct is a question still de- 
bated with fervor by partisans. We shall 
not attempt to decide the issue here. Suffice 
it to say that while the Sherman Act makes 
no specific mention of labor unions or second- 
ary boycotts, many of the labor cases arising 
thereunder have jinvolved situations which fall 
within the ambit of the secondary boycott 
provisions of the Taft-Hartley Act.’ 


The clamor raised by labor’s opposition 
to the Danbury case resulted in the passage 
of the Clayton Act in 1914. Among other 
things, the statute contained a section which 
was supposed to restrict greatly the use of 
the Sherman Act in labor disputes. The 
victory seemed complete. But labor failed 
to take into account the persistent conserva- 
tism of the Supreme Court of that day. In 
1921, the Duplex decision was handed down. 
A majority of the Court (with Justices 
Holmes and;Brandeis dissenting) subscribed 
to the amazing theory that Section 20 of 
the Clayton Act merely amounted to a 
legislative restatement of pre-existing ju- 
dicial interpretation of the Sherman Act. 





2 A good deal of loose talk has been prevalent 
in recent years on the subject of the appropriate 
relationship between organized labor and the 
antitrust laws. Many people apparently believe 
that most of the real or fancied union abuses 


can be cured by subjecting them to antitrust , 


prosecution. Of all the misconceptions, the 
most significant is the belief that an industry- 
wide strike, especially where its purpose is the 
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imposition of a uniform wage scale is, or should 
be, unlawful. Yet, industry-wide wage uniform- 
ity—or at least uniform differentials—have been 
a union Objective for years in most industries. 
As Teller and others have pointed out, our 
society at the present time attributes a measure 
of social value to wage fixing which it does not 
attribute to price fixing. 
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Factually, the Duplex case represents a 
Taft-Hartley Act situation. The Machinists 
Union was trying to organize the Duplex 
Printing Company, one of the four big manu- 
facturers of printing press equipment in the 
United States. In part at least, the drive 
was inspired by two of the other large 
manufacturers who pointed out to the union 
their competitive disadvantage if they were 
forced to observe union conditions while 
their competitor was not. The union’s cam- 
paign relied heavily on the support of IAM 
members and other unionists in large cities, 
especially New York, who were asked to 
refuse to install Duplex machines. The in- 
stallation mechanics were not employees of 
Duplex. On these facts the court found a 
violation of the Sherman Act. The con- 
certed refusal of the installation mechanics 
would also constitute a violation of the 
secondary boycott provisions of the Taft- 
Hartley Act. 

One other Sherman Act case deserves 
mention. In 1921 after many years of col- 
lective bargaining, the Journeymen Stone 
Cutters Association reached a negotiating 
impasse with an association of midwestern 
cut stone companies. A strike was called. 
The companies locked out the union mem- 
bers and started an independent union among 
newly hired employees. The Stone Cutters 
constitution contained the following clause: 

“No member of the association shall cut, 
carve or fit any material that has been cut 
by men working in opposition to this As- 
sociation.” 

The association urged its members in 
other states to refuse to work on stone 
shipped from the struck employers. A ma- 
jority of the Supreme Court, following the 
Duplex case, found this activity to be a 
violation of the Sherman Act. A dissenting 
opinion was written by Justice Brandeis 
with whom Justice Holmes concurred. A 
few lines of that dissenting opinion will be 
instructive: 

“Members of the Journeymen Stone Cut- 
ters’ Association could not work anywhere 
on stone which had been cut at the quarries 
by ‘men working in opposition’ to it, with- 
out aiding and abetting the enemy. Observ- 
ance by each member of the provision of 
their constitution which forbids such action 
was essential to his own self-protection. It 
was demanded of each by loyalty to the 
organization and to his fellows. If, on the 
undisputed facts of this case, refusal to 
work can be enjoined, Congress created by 





the Sherman Law and the Clayton Act an 
instrument for imposing restraints upon 
labor which reminds of involuntary servi- 
tude. The Sherman Law was held in United 
States v. United States Steel Corporation, 251 
U. S. 417, 40 S. Ct. 293, 64 S. Ct. 343, 8 
A. L. R. 1121, to permit capitalists to com- 
bine in a single corporation 50 per cent of 
the steel industry of the United States 
dominating the trade through its vast re- 
sources. The Sherman Law was held in 
United States v. United Shoe Machinery Co., 
247 U. S. 32, 38 S. Ct. 473, 62 L. Ed. 968, 
to permit capitalists to combine in another 
corporation practically the whole shoe ma- 
chinery industry of the country, necessarily 
giving it a position of dominance over shoe 
manufacturing in America. It would, in- 
deed, be strange if Congress had by the 
same Act willed to deny to members of 
a small craft of workingmen the right to 
cooperate in simply refraining from work, 
when that course was the only means of 
self-protection against a combination of 


militant and powerful employers. I cannot 
believe that Congress did so.” * 
The activity here involved would un- 


doubtedly be a violation of the Taft-Hartley 
Act. 

These cases are discussed in some detail 
not merely because they are landmark cases 
in the field of federal regulation of labor 
unions but also because they represent early 
attempts to deal with the problem of the 
legitimate area of industrial dispute. Not 
that these and similar cases face the issue 
squarely. They do not. For the most part 
the argument is in terms of application of 
the Sherman or Clayton Act. Nevertheless, 
in reading these decisions one is constantly 
impressed by the fact that whatever the 
legal garb may be, the decision is usually 
based on what the judge feels to be an 
equitable disposition of power among com- 
peting economic interests. Moroever, the 
basic issues presented are, in these two de- 
cisions as well as in many others, precisely 
those we are dealing with today in the 
secondary boycott section of the Taft-Hart- 
ley Act. 

At this point, it might be worth while to 
say a few words about a common miscon- 
ception which some laymen—and even some 
lawyers—have concerning the nature of the 
law. The law, whether it be in the form of 
judicial interpretation of common law or in 
the form of statutes passed by a legislature, 
is not something apart from the lives of 





4 Bedford Cut Stone Company v. Journeymen 
Stone Cutters Association of North America, 274 


U. S. 37. 
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Secondary boycotts have been regarded 
as illegal in the great majority of states. 





ordinary men. Rather, it is an attempt to 


give expression to what a majority of the. 


people (or the dominant group in the so- 
ciety) feel to be fair rules regulating the 
often competing social interests in our daily 
lives. Nowhere is this more true than in 
the field of labor law. Justice Holmes was, 
of course, the most eloquent teacher of this 
point of view. More than 50 years ago, 
while he was still on the Massachusetts 
bench, he set in these terms the philosophi- 
cal context for the application of the com- 
mon law to labor disputes: 


“I agree, whatever may be,the law in the 
case of a single defendant, Rice v. Albee, 164 
Mass. 88, 41 N. E. 122, that when a plaintiff 
proves that several persons have combined 
and conspired to injure his business, and 
have done acts producing that effect, he 
shows temporal damage and a cause of 
action, unless the facts disclose, or the de- 
fendants prove, some ground of excuse or 
justification. And I take it to be settled, 
and rightly settled, that doing that damage 
by combined persuasion is actionable, as 
well as doing it by falsehood or by force. 
Walker v. Cronin, 107 Mass. 555. Morasse v. 
Brochu, 151 Mass. 567, 25 N. E. 74. Tasker 
v. Stanley, 153 Mass. 148, 26 N. E. 417. 


“Nevertheless, in numberless instances the 
law warrants the intentional infliction of 
temporal damage because it regards it as 
justified. It is on the question of what shall 
amount te a justification, and more espe- 
cially on the nature of the considerations 
which really determine or ought to deter- 
mine the answer to that question, that ju- 
dicial reasoning seems to me often to be 
inadequate. The true grounds of decision 
are considerations of policy and of social 
advantage, and it is vain to suppose that 
solutions can be attained merely by logic 
and the general propositions of law which 
nobody disputes.” * 


To return to our brief historical summary, 
the increasing application of the Sherman 
Act to labor disputes was finally cut short 
in 1932 by the passage (by a Republican 
Congress) of the Norris-La Guardia Act. 


This statute unequivocally restricted the 
issuance of injunctions in labor disputes by 
federal courts to certain specified situations. 
The practical effect was to remove most 
labor disputes from the reach of the Sher- 
man Act. Subsequent judicial interpreta- 
tion reached the point where in 1945 the 
Supreme Court said in effect that labor 
unions were subject to the Sherman Act 
only when they are found to be acting in 
collusion with employers. Hence, it can be 
said that during the years immediately pre- 
ceding the passage of the Taft-Hartley Act 
there was practically no federal regulation 
of secondary boycotts. 


On the state level the picture has been 
confused. Federal jurisdiction in these mat- 
ters usually rests on the constitutionally 
granted authority over interstate commerce. 
The regulation of intrastate commerce re- 
sides with the several states. In the great 
majority of states, secondary boycotts have 
been regarded as illegal. An exception is 
New York where certain limited types of 
secondary activity have been permitted. 
But most states have been sympathetic to 
the plight of the neutral employer.‘ 


So much for regulation. What about the 
use of secondary boycotts in the 10 or 15 
years prior to the passage of the Taft- 
Hartley Act in 1947? Just how much of a 
problem was it? Unhappily, I know of no 
satisfactory survey on this subject. Indeed, 
such a study would be very difficult to 
make. Nevertheless, in reading reports of 
Congressional committee hearings and Con- 
gressional debates, one is impressed with 
the need for carefully collated material. 
The reports are filled with undoubtedly 
authentic stories of irreparable injury to 
neutral employers who were caught in the 
middle of a primary dispute between a union 
and another employer. Almost every Con- 
gressman—certainly every Republican Con- 
gressman—had letters from constituents 
citing examples of this sort of injury to a 
neutral. Taken en masse, these actual situ- 
ations appeared to cry out for relief. Yet, 
to base the passage of broadly worded legis- 
lation on instances of individual suffering 
is a precarious business. Especially is this 
true in a field such as labor relations where 
competition and consequent economic hard- 
ship are the accepted rules of the game. 
The prevention of harm to one party is 





5 Vegelahn v. Guntner., 167 Mass. 92. 

* Throughout this discussion the term 
‘‘neutral’’ is used synonymously with the term 
‘‘secondary.’’ Unions argue that many sec- 
ondary employers are not neutral in the ac- 
cepted sense of the word because they stand to 
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gain by the success of the primary employer in 
its labor dispute. Undoubtedly, this is some- 
times true, especially where the secondary em- 
ployer is handling ‘‘struck’’ work, or where he 
is using nonunion material. 
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usually gained at the expense of the, at 
least assumed, rights of another. 


The two-sided character of the problem 
is best portrayed by reference tp the Bed- 
ford Cut Stone case mentioned earlier. The 
quoted portion of Justice Brandeis’ dissent 
is at once an impassioned and a logical plea 
for the right of working men to refuse to 
work on nonunion goods. Few can deny its 
appeal. Yet the same facts can be looked 
at from another point of view—the point of 
view of the neutral contractor who probably 
had a completion date to meet. Workers he 
had hired refused to handle the stone he had 
purchased because of a labor dispute in 
which he had no part. It does not take 
too much imagination to envision substan- 
tial economic loss—even bankruptcy—for 
the neutral contractor. Few can deny that 
the story, so presented, commands sympa- 
thy. The point, it seems to me, is obvious. 
It depends on what side of the barn you are 
looking at. For the legislature and for the 
thoughtful citizen the task is to see the 
whole barn—to get as complete a picture 
as possible of the competing interest in 
each situation. 


Taft-Hartley Act 


The purists argue that Section 8 (b) (4) 
of the Taft-Hartley Act—the so-called sec- 
ondary boycott section—does not deal spe- 
cifically with secondary boycotts at all and, 
therefore, should not be given the second- 
ary boycott label. They point to the fact 
that nowhere does the term secondary boy- 
cott appear in the statute.’ Also, they say, 
Section 8 (b) (4)—even 8 (b) (4) (A)— 
covers situations which never have been 
referred to as secondary boycotts. Finally, 
they make the obvious point that the act 
goes beyond a prohibition of secondary 
boycotts; it makes unlawful efforts to in- 
duce a secondary boycott. Their facts can- 
not be challenged, but the conclusion is 
somewhat precious. There may have been 
some doubt in Congressional minds as to 
just what a secondary boycott is, but there 
was no doubt of the desire of a majority 
of Congressmen to prohibit its use. The 
following statement made by Senator Taft 
during the course of Congressional debate 
on the act is representative of legislative 
intent: 


“This provision [Section 8 (b) (4) (A)] 
makes it unlawful to resort to a secondary 
boycott to injure the business of a third 


person who is wholly unconcerned in the 
disagreement between an employer and his 
employees.” * 


As we shall see later, there is more to 
this statement than might be apparent from 
a casual reading; but it indicates that the 
legislative gun was aimed at secondary boy- 
cotts. In view of the complexity of the 
problem, Congress is not to be judged too 
harshly for having hit a few peripheral ob- 
jects in the same blast. 


Before discussing the act, one point 
should be covered. It is suggested in part 
by Senator Taft’s statement quoted above. 
Congress was concerned with the injury 
suffered by neutral employers, but only 
where the injury resulted from the use of 
a secondary boycott. Almost every strike 
causes economic loss to one or more em- 
ployers who are unconcerned with the labor 
dispute. A coal distributor may go bank- 
rupt because of a coal strike. A small steel 
fabricator may be forced to close his doors 
because of a major steel strike. Such eco- 
nomic losses as these far outweigh the 
losses caused by secondary boycotts. Yet 
Congress has not sought to aid these neu- 
trals. The reason is obvious. To do so 
would necessitate a prohibition against all 
strikes. At the present time in our society 
we accord substantial social value to the 
strike, even to the point of regarding it as 
a qualified right. This point is significant— 
and sometimes overlooked—because it shows 
that, while harm to a neutral is an essential 
ingredient of a secondary boycott, such 
injury is not by itself objectionable in the 
eyes of the legislature. 


There is no better guide to what the Taft- 
Hartley Act says on the subject of second- 
ary boycotts than the act itself. For the 
purpose of clarity, I shall quote in skeletal 
form only that language which has to do 
with the subject of this article, secondary 
boycotts. Section 8 of the Taft-Hartley 
Act defines certain unfair labor practices— 
subsection 8 (a) for employers, and sub- 
section 8 (b) for unions. Subsection 8 (a) 
is in broad outline substantially the same 
as Section 8 of the Wagner Act. This latter 
statute contained no unfair labor practices 
for unions. Paragraph 8 (b) (4) is one of 
six paragraphs of subsection 8 (b), each of 
which describes a type of union activity 
stated to be an unfair labor practice. It is 
generally referred to as the secondary boy- 
cott section of the act. Stripped to its basic 
elements it reads as follows: 





793 Congressional Record 4198 (1947). 
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“(b) It shall be an unfair labor practice 
for a labor organization or its agents ... 
(4) to engage in, or to induce or encourage 
the employees of any employer to engage 
in, a strike or a concerted refusal in the 
course of their employment to use... any 
goods ...orto perform any services where 
an object thereof is: (A) forcing or requir- 
ing . . . any employer or other person... 
to cease doing business with any other 
person.” 


It seems simple enough. And so it is 
until you try to apply it to complex factual 
situations. Pandora’s box of woes was a 
treasure chest compared to the multiplicity 
of interpretative problems arising from this 
short section. 


The language quoted above represents 
the “guts” of the section. Paragraph (A) 
contains language in addition to that quoted 
above which, though of limited application, 
goes beyond the traditional secondary boy- 
cott. Paragraphs (B), (C) and (D) spell 
out specific applications of the general prin- 
ciple. They too are of limited use. The 
following discussion will take up the basic 
elements of Section 8 (b) (4) in the light 
of practical problems of application. Actual 
cases which have already arisen will be used 
as the basis for the analysis although no 
attempt will be made to catalogue or recon- 
cile all of the decisions. Some NLRB critics 
claim quite vociferously that this latter task 
would be a logical impossibility. While this 
may be so, it is a tribute to the complexity 
of the subject, not to the ignorance of the 
Board. This will become apparent as the 
cases are discussed even if it is not now 


- already so. In addition to throwing some 


light on the problem of secondary boycotts, 
it is hoped that the discussion will have the 
collateral value of indicating the difficulty 
that administrative agencies and courts have 
in carrying out broad Congressional mandates. 


“(b) It shall be an unfair labor prac- 
tice for a labor organization or its 
es > + 


This introductory language has not caused 
too much interpretative difficulty, but its 
significance is sometimes overlooked by the 
casual reader. Activity on the part of indi- 
vidual employees—however unlawful or co- 
ercive it may be—is not an unfair labor 
practice. Only unions and their agents are 
subject to these provisions of the act. 
Consequently, an individual employee may 
threaten another employee or he may even 
quit work in furtherance of a secondary 
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boycott and still not be subject to the sanc- 
tions of the act, unless in so doing the em- 
ployee is acting as an agent of a union. 


The agency problem is no more trouble- 
some with the secondary boycott than with 
any other union unfair labor practice. It 
would be possible to find a communal re- 
lationship in almost any employee activity 
designed to support a union effort. Some 
might argue that this should be sufficient 
to invoke the agency principle. At the time 
of the passage of the act, unions expressed 
great concern over the possibility of such a 
far-reaching interpretation. They envisioned 
themselves as being held responsible for the 
ill-considered actions of every union mem- 
ber. Such an interpretation would not be 
in accord with the intent of Congress. Nor 
has the Board adopted it. Rather, the estab- 
lished legal principle of apparent authority 
has been used. A union will be held for acts 
of its official or recognized agents where 
they are acting within the scope of their 
apparent authority even though the union 
may not have authorized the particular act. 

se (4) to engage in, or to induce 
or encourage the employees of any 
employer to engage in 


Here lies a big part of the confusion. 
What constitutes inducement or encourage- 
ment? The language seems straightforward 
enough. Both layman and lawyer can define 
the terms without too much difficulty. The 
problems arise in applying these words to 
the context of industrial relations. 


There are many methods of inducement. 
Direct solicitation is the most obvious. 
Thus, a union business agent might say to 
the employees of a neutral employer, “You 
people should refuse to work on materials 
which come from the X Company. They 
are unfair to our union.” Or, “Why don’t 
you strike unless your employer stops han- 
dling goods made at the X Company?” The 
inducement may contain a threat of reprisal 
—such as the loss of good standing in the 
union—or it may be merely a polite request. 
It makes no difference as far as the act is 
concerned. Or the inducement may be a 
picket line set up in front of the neutral 
employer’s place of business. It may be in 
the form of letters, a newspaper ad, leaflets 
or signs. The precise method is not impor- 
tant as long as the activity is designed to 
convey the desired message. 


Inherent in an inducement is the convey- 
ance of a message. This fact creates an 
initial problem of interpretation. Section 


733 








8 (c) of the Taft-Hartley Act says that “the 
expressing of any views, argument, or opin- 
ion, or the dissemination thereof . . . shall 
not constitute or be evidence of an unfair 
labor practice under any of the provisions 
of this Act, if such expression contains no 
threat of reprisal or force or promise of 
benefit.” As we have seen, there may be 
inducement without a threat or promise. In 
this posture the inducement is nothing more 
than an “expressing of views, argu- 
ment, or opinion.” Seizing on this apparent 
contradiction, union lawyers have argued 
that urging employees of a neutral employer 
to walk out is privileged conduct. That a 
literal reading of the act requires this con- 
clusion cannot be denied. The language 
of 8 (c) is unequivocal. Yet, the result 
could not be. Congress realized that the 
inducement of secondary boycott was as 
much, if not more, of a problem then the 
boycott itself. It realized that an induce- 
ment, to be damaging, need not necessarily 
include a threat. The coufts and the Board 
have resolved the dilemma by saying that 
8 (c) was not intended to protect the in- 
ducement of unlawful conduct. As Judge 
Hand said in the Langer case (IBEW Local 
501 v. NLRB, 17 Lasor Cases { 65,626, 181 
F. (2d) 34 (CA-2)), the union interpretation 
“would be an exception to long settled prin- 
ciples of civil and criminal liability, for he 
who provokes or instigates a wrong, makes 
himself a party to the wrong, and is equally 
liable with the perpetrator.” Congress could 
have protected the instigator but did not. 


In the field of industrial relations picket- 
ing is a traditional technique. When the 
average citizen thinks of picketing, he thinks 
of a labor dispute, so closely have the two 
been identified in the public mind. In 
recent years, picketing has come to be re- 
garded as a method of communication; hence 
it has been accorded—as long as it is peace- 
ful—the protection of the First Amendment. 
Recent decisions of the Supreme Court have, 
however, pointed out that picketing is more 
than just communication. Thus, a state may 
prohibit picketing where its objective is 
contrary to legitimate public policy. Picket- 
ing is a usual method of inducing employees 
to engage in a secondary boycott. Where 
the picketing is located at or near the prem- 
ises of the neutral employer, the application 
of the act is, or seems to be, clear. The 
picketing is proscribed. A more trouble- 
some problem arises, strangely enough, when 
the premises being picketed are those of 
the primary employer. 

Most labor disputes are accompanied by 
picketing. It may be carried on by striking 
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employees or by union agents who are try- 
ing to get the employer to recognize the 
union as the bargaining agent. The ultimate 
purpose of the picketing is to bring an 
employer to terms; the immediate purposes 
vary with the situation. For example, the 
purpose may be to keep employees from 
going to work, to maintain the morale and 
solidarity of the strikers, to advise the com- 
munity that the employer is unfair or to 
keep employees of others from picking up 
or delivering goods at the premises of the 
primary employer. Any or all of these ob- 
jectives may be present. Moreover, the 
listing is not complete. Of the listed pur- 
poses the last—to keep employees of another 
from picking up or delivering goods at the 
premises of the primary employer—is a 
source of confusion. If this is in fact the 
object of picketing, then it would seem to 
run afoul of the law for it is inducing em- 
ployees of a neutral employer to refuse 
to handle. Experts, including members of 
the NLRB, judges and writers disagree as 
to how the matter is to be resolved. 


A majority of the Board starts with the 
premise that a major objective of all picket- 
ing at the situs of a primary labor dispute 
is the inducement of employees of neutral 
employers to refuse to enter upon the prop- 
erty of struck employers. Once the premise 
is accepted, the conclusion inescapably 
follows that all such picketing is unlawful 
unless a saving theory can be found. The 
NLRB’s saving theory is this: the legislative 
history of the act indicates that Congress in 
8 (b) (4) (A) was aiming at secondary 
activity. The picketing discussed here is 
traditionally regarded as being in support 
of a primary labor dispute. The legislative 
history of the act does not suggest that Con- 
gress sought to proscribe such picketing. 
Therefore, picketing under these circumstances 
—that is, at the premises of the primary 
employer—shall be regarded as legitimate 
primary picketing regardless of what its 
objective may be. 


Some people violently object to this inter- 
pretation, claiming that it takes unseemly 
liberties with the express language of the 
statute. To me the theory is plausible 
enough, although naturally I tend to favor 
my own analysis. My quarrel begins with 
the factual premise on which the Board’s 
interpretation is based. I doubt if the in- 
fluencing of employees of neutral employers 
is a major objective of the picketing which 
attends about all primary strikes. This may 
be the objective in some cases; it is not 
in all or even most strike situations. Where 
the primary employer depends on pickups 
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Recent decisions of the United States 
Supreme Court have pointed out that 
picketing is more than communication. 





and deliveries by others, such may be either 
a minor objective or an incidental effect. 
The line between objective and effect is not 
always clear. Union leaders when setting 
up a picket line are not prone to document 
the purposes of their strategy. But the 
two concepts suggest to me a viable theory. 
Where on all the facts the picketing appears 
to have as a principle objective the induce- 
ment of neutral employees, it should be pro- 
hibited; otherwise it should be characterized 
as an incidental effect. In close cases the 
issue should be resolved in favor of an effect 
rather than an objective. To me, this in- 
terpretation is more consistent with the 
statutory scheme, although admittedly more 
difficult to apply. 


More controversial than the NLRB’s theory 
itself is its application to several factual 
situations. Two of the cases involve the 
trucking industry and the Teamsters Union. 
(In passing, it might be noted that many— 
if not a majority—of the cases arising under 
the secondary boycott provisions of the 
Taft-Hartley Act involve either the truck- 
ing or the construction industries.) In the 
Schultz case (In re Teamsters Local 807 & 
Schultz Refrigerated Service, Inc., 2 CCH 
Lasor Law Reports (4th Ed.) { 9462, 87 
NLRB, No. 82) the employer moved its 
headquarters from New York City to New 
Jersey. There it entered into an agreement 
with a New Jersey local of the Teamsters 
Union covering its drivers. Before the move, 
the company had been engaged in a collec- 
tive bargaining dispute with a New York 

local of the same union. Thereafter, when 
Schultz drivers went into New York, their 
trucks were followed by agents of the New 
York local. When they stopped at loading 
platforms belonging to neutral employers, 
their trucks were picketed. A majority of 
the Board found this picketing to be lawful 
on the theory that each truck constituted 
a primary situs and thus the picketing was 
primary. A strongly worded dissent signed 
by two of the five Board members objected 
to the conclusion that each truck should be 
regarded as a “roving” part of the employer’s 
premises. I incline to the view that on all 
the facts of the case the principle objective 
of the picketing was the inducement of 
employees of neutral employers not to load 
or unload the trucks; hence it was unlawful. 
As the minority pointed out, the Board’s 
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decision goes a long way towards taking 
the sting out of the secondary boycott pro- 
visions of the act insofar as the trucking 
industry is concerned. 


A second trucking industry case (/n re 
Teamsters Local No. 807 and Sterling Bever- 
ages, Inc., 2 CCH Lasor LAw Reports (4th 
Ed.) ¥ 10,060, 90 NLRB, No. 75) involved 
an effort by Local 807 to get certain work 
for its members. Sterling was a beer dis- 
tributor in southeastern Massachusetts. Its 
drivers were members of a Massachusetts 
local of the Teamsters. As part of the com- 
pany’s normal business, Sterling trucks made 
regular trips to New York City to pick up 
beer at the Ruppert brewery. Incidental to 
the unloading and loading at the Ruppert 
platforms was a limited amount of so-called 
terminal driving such as backing and mov- 
ing from one platform to another. This 
driving had been done by Sterling drivers. 
Local 807 demanded that it be done by its 
members as a means of increasing employ- 
ment opportunities for New York drivers. 
Sterling refused. ‘ Local 807 placed pickets 
at the entrance to Ruppert’s loading plat- 
forms. A majority of the Board found a 
violation of the act. The Schultz case was 
differentiated on the grounds that here 
picketing took place when no Sterling trucks 
were at the platform. Apparently an oppos- 
ite conclusion would have been reached if 
the picketing had been limited to those times 
when Sterling trucks were present. I agree 
with the result but not with the reasoning. 


A third decision (Jn re Local 813 and Ryan 
Construction Company, 2 CCH Lazpor Law 
Reports (4th Ed.) § 9137, 85 NLRB 417) 
further illustrates the principle. The Ryan 
Company was awarded a contract to con- 
struct additional plant facilities adjacent to 
the main plant of Bucyrus-Erie Company. 
Both the old and the new plant were on 
a large plot of land owned by Bucyrus and 
enclosed by a large fence. Bucyrus em- 
ployees who were represented by Local 813 
entered the old plant through the main gate. 
Ryan cut a new entrance through the fence 
for its constriction workers. This gate was 
located at a distance of 500 feet from the 
main gate. It could be, but was not, used 
by Bucyrus employees. Local 813 became 
involved in a collective bargaining dispute 
with Bucyrus. A strike was called and picket 
lines set up at all entrances, including the 
one used exclusively by Ryan’s employees. 
The General Counsel of the NLRB issued 
a complaint on the grounds that this picket- 
ing constituted an inducement of Ryan’s 
employees to engage in a secondary boycott. 
A majority of the Board felt otherwise, 
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adopting the theory that, whatever the ob- 
jective of the picketing was, it took place at 
the situs of the primary labor dispute and 
this was privileged. On these facts, I would 
say that the picketing of the Ryan gate was 
unlawful. If both Ryan and Bucyrus em- 
ployees had used the same gate, the activity 
would, in my opinion, have been lawful. 


A final case (Jn re Newspaper and Mail 
Deliverers Union and Interborough News 
Company, 2 CCH Lazsor Law Reports (4th 
Ed.) 7 10,252, 90 NLRB, No. 297) will indi- 
cate a logical but not necessarily inevitable 
conclusion of the Board’s theory. The Inter- 
borough News Company was the operator of 
newsstands throughout New York City. Its 
employees were represented by the respond- 
ent union. As a result of a collective bar- 
gaining dispute a strike was called and some 
of the newsstands were picketed. Officials of 
the union, which also represented drivers 
of the various newspaper companies, advised 
these drivers not to deliver papers to the 
struck stands. In at least one instance, the 
inducement took place on the property of 
the neutral employer—the newspaper com- 
pany. The Board without dissent found no 
violation of the act. The theory was that 
inducement “invited action only at the prem- 
ises of the primary employer.” It means 
that any peaceful effort to get employees of 
a neutral employer to refuse to pick up or 
deliver at the premises where a primary 
strike is in progress is not a violation of the 
act. This is a far-reaching conclusion. To 
many otherwise difficult problems it pro- 
vides a simple solution. That it is consistent 
with the discernible intent of Congress is 
open to serious question. 


In addition, to picketing, another tradi- 
tional union weapon, the unfair list, has 
proved vexing. The Board in an early case 
involving the construction industry (Jn re 
Carpenters Union and Wadsworth Building 
Company, Inc., 2 CCH Lasor LAw Reports 
(4th Ed.) 9 8657, 81 NLRB 802) concluded 
that the placement of a secondary employer 
on an unfair list constituted unlawful induce- 
ment. A later decision also involving the 
construction industry (Jn re Denver Build- 
ing & Construction Trades Council and The 
Grauman Company, 2 CCH Lasor Law ReE- 
ports (4th Ed.) 7 9479, 87 NLRB, No. 136) 
discussed the effect of placing the primary 
employer on an unfair list. A majority of 
the Board equated this activity with pri- 
mary picketing, that is, “a traditional weapon 
used by labor organizations in direct support 
of a primary labor dispute.” Consequently, 
no violation was found. The dissenting 





opinion took the position that the legality of 
an unfair list depended on all the facts of 
each case. If it appeared to have as an 
objective the unlawful inducement of em- 
ployees of a neutral employer, then it should 
be prohibited. If, on the other hand, it 
seemed to be directed primarily at con- 
sumers, it should be permitted. The minor- 
ity rejected the implication that the decisive 
element was the status of the listed em- 
ployer—whether it was a neutral or the 
employer engaged in the primary dispute. 
To me, this view represents the better 
approach. 


The more spectacular instances of the 
use of unfair lists have been in campaigns 
to get consumers to refuse to buy products 
of the alleged unfair employer. Less notori- 
ous but far more numerous are the many 
instances where local trades councils have 
placed employers on unfair lists. The dis- 
tribution of such lists varies. Sometimes 
they are sent to affiliated unions, sometimes 
to union members and sometimes to union- 
ized employers. As in the case of picketing, 
the precise objective of the strategy is not 
always clearly defined, so traditional has 
the weapon become. Where the listed em- 
ployer produces for individual consumption 
in a limited market, the objective may be 
a consumer boycott. Where this is not so, 
as in most cases arising in the construction 
industry, the inducement is directed either 
at other employers or at their employees 
who are union members. This variation in 
actual objective suggests a need for looking 
at each particular case, although admittedly 
such an approach is not the simplest one to 


apply. 


“. . . . @ strike or a concerted re- 
fusal in the course of their employment 
to use any goods . . . or to 
perform any services . .. ." 


The language here has caused relatively 
little difficulty. In one case (Jn re IBEW 
Local 706 and Roane-Anderson Company, 2 
CCH Lasor Law Reports (4th Ed.) § 8812, 
82 NLRB 696) the union argued that a 
mass quitting of 100 employees was not a 
strike. The argument was put forth that 
the act did not prevent individual termi- 
nations. In rejecting this redsoning, the 
Board pointed out that “such mass quitting 
alone supplies persuasive evidence, sufficient 
in the absence of a plausible and adequate 
contrary explanation, to support an infer- 
ence that the cessation of work was the 
outcome of [a] strike.” 
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Of far greater import is a collateral issue 
which was raised in a trucking case (Jn re 
Teamsters Local 294 and Conways Express, 
2 CCH Lasor Law Reports (4th Ed.) § 9475, 
87 NLRB, No. 130). Among other issues, 
the case raised the problem of the validity 
of a provision in a collective bargaining con- 
tract which permitted union members to 
refuse to handle so-called “hot cargoes,” that 
is, goods or equipment of an employer with 
whom the union has a dispute. The union 
advised warehouse employees who were 
covered by the contract to refuse to handle 
trucks owned by an employer with whom 
the union had a primary dispute. A majority 
of the Board found the otherwise unlawful 
inducement to be privileged by the contract 
clause. One Board member dissented on 
the ground that the majority decision per- 
mitted or even encouraged a practice which 
is completely at variance with the public 
policy stated in the law. The implications 
of this decision are tremendous. In effect, 
it permits a union to subject an employer 
to a secondary boycott if it has had the 
foresight and the economic strength to get 
a saving clause in its collective bargaining 
agreements. Thus the spotlight is focused 
on the contract and on negotiations leading 
up to it. The negotiator might well ask 
about the legality of a strike which seeks 
to compel the company to accept a clause 
which will permit a secondary boycott. The 
Board has not yet answered this one. 


**. . . where an object thereof is: (A) 
forcing or requiring any employer .. . 
to cease doing business with any other 
person.” 


The phrase “doing- business with” is the 
bone of contention here. It also raises the 
fundamental issue in a consideration of sec- 
ondary boycotts: the legitimate area of in- 
dustrial disputes. Stated rather crudely the 
question is this: When are two employers 
doing business with each other, or when are 
they engaged in the same enterprise? Clearly 
the secondary boycott probiem does not 
arise if they are engaged in the same enter- 
prise. By definition, you cannot have a 
secondary boycott where the two employers 
involved are essentially one. How do you de- 
termine when they are one and when separate ? 
What are the yardsticks to be used? 


It has been argued that the legal relation- 
ship should be decisive. If the companies 
are separate legal entities, so the argument 
goes, they can “do business with” each 
other in the statutory sense. The difficulty 
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with this reasoning is that it is an open 
invitation to a legal segmentation of a busi- 
ness. Not that it would happen in many 
cases. But there is always somebody who 
would set up each department as a separate 
corporation. To most employers it would 
not be worth the trouble. There are others 
who take an opposite view. They say that 
the legal status should be given little or no 
consideration. They want to look only at 
the productive or functional relationships 
between the two employers. They would 
revive the “unity of interest” doctrine which 
has been used from time to time by vari- 
ous state courts. The problem can best be 
pointed up by resort to several cases. 


One of the most significant early decisions 
on this matter was an opinion by Judge 
Rifkind in January, 1948, in Douds v. Metro- 
politan Federation of Architects, etc., 75 F. 
Supp. 6726. As a result of a collective bar- 
gaining dispute, the union called a strike 
against Ebasco Services, Inc., which was 
engaged in the business of supplying en- 
gineering services. A picket line was set 
up in front of Ebasco premises. Prior to 
the strike, Ebasco had subcontracted some 
of its work to the Project Engineering Com- 
pany. After the strike began, Ebasco gave 
even more of its work to Project. This was 
in fact Project’s major source of business. 
Ebasco’s supervisors maintained close con- 
trol over the work done for Ebasco by 
Project. Thereafter, the union began to 
picket Project. The issue: “Is this unlawful 
secondary activity?” In refusing to enjoin 
the conduct, Judge Rifkind said, 


“The evidence is abundant that Project’s 
employees did work, which, but for the strike 
of Ebasco’s employees, would have been 
done by Ebasco. The economic effect upon 
Ebasco’s employees was precisely that which 
would flow from Ebasco’s hiring strike 
breakers to work on its own premises. The 
conduct of the union in inducing Project’s 
employees to strike is not different in kind 
from its conduct in inducing Ebasco’s em- 
ployees to strike. If the latter is not amen- 
able to judicial restraint, neither is the 
former. In encouraging a strike at Project 
the union was not extending its activity 
to a front remote from the immediate dis- 
pute but to one intimately and indeed in- 
extricably united to it.” 


Normally, it can be assumed tltat the sub- 
contractor will be protected. From a factual 
point of view, this case presents basically 
the prime contractor-subcontractor relation- 
ship. The two companies were separate 
legal entities. The subcontractor was en- 
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gaged in a business relationship for profit 
with the prime contractor. Yet Judge 
Rifkind in refusing an injunction certainly 
did not intend to remove all such relation- 
ships from the protection of the act. One 
might ask, “What were the facts here which 
justified a departure from the usual rule?” 
Three facts, either individually or in com- 
bination, might have been relied upon to 
find an exception: (a) the close supervision 
which Ebasco exercised over Project’s em- 
ployees; (b) the complete nature of the serv- 
ices performed by Project for Ebasco; (c) 
the acceptance by Project of work which, 
but for the strike, would have been done 
by Ebasco’s employees. 


The decision does not state which of these 
factors—if indeed any of them—was decisive. 
Emphasis is placed on the third. Project 
was working, in part at least, on “struck” 
work, although most of its employees, who 
apparently were unorganized, were willing 
to do this work. If this is the crucial factor, 
two questions arise. Does it have any basis 
in the language of the act? Should it be 
extended to all situations where one em- 
ployer performs “struck” work for another? 
My answer to the first would have to be that 
Congress does not appear to have been 
thinking of such a distinction, however ap- 
pealing it may be. An answer to the second 
must wait upon a later discussion of legis- 
lative proposals. It is interesting to note 
that in some segments of the radio industry 
the “struck” work concept has been accepted 
in collective bargaining contracts. Some 
broadcasters and the American Federation 
of Radio Artists have agreed that employees 
should not be asked to furnish services to 
a struck employer in excess of those nor- 
mally or regularly provided. 


The “doing business with” problem has 
been a significant issue in most of the cases 
involving the building and construction in- 
dustries. Probably in no other industry has 
the relationship of contractor and subcon- 
tractor been developed to such a high degree. 
Twenty different employers may participate in 
the making of a radio. More than a hun- 
dred may be involved in the making of an 
automobile. But they are not all working 
in the same spot at about the same time. In 
most industries, the compartmentalization 
of effort is far more complete than it is in 
the construction business. When a house 
is being built there may be three or four 
subcontractors working on the job at the 
same time. This fact has encouraged the 
argument by the building trades unions that, 
on the usual construction project, there is 
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no “doing business with” in the statutory 
sense. Judge Learned Hand discussed the 
issue succinctly in ]BEW Local 501 v. NLRB, 
17 Lapor Cases § 65,626, 181 F. (2d) 34 
(CA-2), where the jurist said, 


“In short, is a secondary boycott limited 
to pressure upon third parties who are not 
engaged in the same venture with the un- 
yielding employer? We can see no basis 
for such a distinction. The gravamen of 
a secondary boycott is that its sanctions 
bear, not upon the employer who alone is a 
party to the dispute, but upon some third 
party who has no concern in it. Its aim 
is to compel him to stop business with the 
employer in the hope that this will induce 
the employer to give in to his employees’ 
demands. We cannot see why it should 
make any difference that the third person 
is engaged in a common venture with the 
employer, or whether he is dealing with him 
independently. The phrase, ‘doing business’, 
would ordinarily cover doing any business 
which the third party is free to discontinue, 
regardless of whether he is merely supply- 
ing materials to the employer, or has sub- 
contracted with him to perform part of a 
work which the third party has himself 
contracted to do.” 


The difficulty is that almost every produc- 
tive effort in our highly integrated society 
is a joint venture. There are, as suggested 
above, facts, particularly the single location, 
which could serve to distinguish the usual 
construction project from the cooperative 
effort necessary to make an automobile. So 
considered, however, it is more a picketing 
than a “doing business with” problem. 
Assuming that the subcontractor is “doing 
business with” the general contractor, picketing 
of the subcontractor at the site of the project 
might be permitted on the theory that it 
is the subcontractor’s temporary place of 
business. Admittedly, the line between this 
situation and the “roving” situs in the truck- 
ing cases is a close one, but somewhere the 
line has to be drawn. 


One other “doing business with” problem 
should be noted. If the employers are not 
“doing business with” each other, a secondary 
strike may be called. Thus the act. appar- 
ently does not reach a sympathy walkout. 
Nor would it reach, under most circum- 
stances, a general strike. 


Balancing the Equities 


In the preceding discussion, we have ana- 
lyzed in detail some of the problems in- 
volved in applying a broadly worded statute 
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to complex factual situations. The difficul- 
ties should, by now, be obvious, but their 
delineation should not be construed as a 
criticism of Congressional ability. In such 
a field, even divine inspiration would hardly 
serve to draft language which would neatly 
or equitably fit all situations. In fact it is 
better that general wording be used and 
confidence be placed in realistic interpreta- 
tion by experts than that the legislature 
attempt to cover every conceivable circum- 
stance. I have also indicated disagreement 
with some of the NLRB decisions applying 
the act. My criticism is tempered with a 
realization that in these matters more than 
one informed conclusion on a given set of 
facts is possible. Thoughtful reading of the 
dissenting opinions in many of these cases 
will readily impress this fact on those who 
think they have the only solution. With 
these thoughts in mind, let us turn to a 
brief inquiry into alternative approaches to 
the problem. 


An indication of the difficulties facing 
those who would seek an equitable formula 
is contained in a statement by the eminent 
Senator from Ohio. Speaking on the Sen- 
ate floor prior to the passage of the act, 
Senator Taft said: 


“It has been set forth that there are good 
secondary boycotts and bad secondary boy- 
cotts. Our Committee heard evidence for 
weeks and never succeeded in having any- 
one tell us any difference between different 
kinds of secondary boycotts.” * 


In the following few paragraphs we shall 
try to see what differences there may be 


between good and bad secondary boycotts. 


But first we might ask, “Why not permit 
secondary boycotts as long as they are con- 
ducted peaceably?” Many trade unionists 
regard them not only as a necessary tech- 
nique to further the aims of organized labor 
but as part of the workingman’s God-given, 
if not constitutionally given, rights. Why, 
say the trade unionists, should not a union 
be permitted to instruct its members to re- 
fuse to work on nonunion materials when 
those materials constitute a threat to the 
union’s existence? Or why should not the 
union be able to instruct its members to re- 
fuse to work with nonunion workers who 
are undercutting the union’s hard-won stand- 
ards? These questions cannot be turned 
aside with vague and pious legalisms. The 
answer must be found, if at all, in an evalu- 
ation of the legitimacy of competing interests. 


At this point, two important questions 
can be posed. Why is the secondary boy- 
cott important to organized labor, and how 
important is it? Historically, the secondary 
boycott has had as its primary purpose the 
extension of union control. Sometimes this 
has meant an effort to organize the unor- 
ganized worker as in the Duplex case. On 
other occasions the object has been to take 
the work away from nonunion workers and 
give it to union members. In commenting 
on the boycott section of the Taft-Hartley 
Act union leaders have emphasized the fact 
that the chief vice of the restriction is its 
interference with labor’s effort to enlarge 
its domain. Secretary Tobin made the 
same point in hjs testimony before the Sen- 
ate committee from which the opening quo- 
tation of this article is taken. A rather 
clear indication of the importance of sec- 
ondary boycotts as an organizing technique 
is the result of a study of 33 cases arising 
under 8 (b) (4) (A) of the act. In 23, or 
almost 70 per cent, the ultimate objective 
was the extension of union control over 
either employees or work. In the remaining 
ten cases the basic issue was a collective 
dispute. The extent to which the statutory 
restriction has interfered with the extension 
of union control over work or over jobs 
is difficult to measure. That union leaders 
think the interference has been substantial 
is of some significance. But their opinion 
is not decisive of the factual question. Un- 
fortunately, there appears to be no easy way 
to reach a statistically reliable conclusion. 


Of less importance is the use of the sec- 
ondary boycott as an adjunct in primary 
collective bargaining disputes. Here it is 
crucial only if the union cannot stop the 
employer’s business by direct methods. If 
the plant is shut down by direct action, 
secondary action is unnecessary. On the 
other hand, if direct methods fail, an effec- 
tive secondary boycott may force the em- 
ployer to capitulate. Again statistics are 
lacking. We cannot say how many strikes 
would have been lost but for the secondary 
boycott. Not can we say how many have 
failed since the passage of the act because 
of the unions’ inability to rely on the 
technique. 


These are the “reasons for,” from the 
unions’ point of view. The other side of the 
coin is the extent and measure of the harm 
done to others by secondary boycotts. First 
there is the neutral employer. He suffers 
financial loss because of a labor dispute with 





®93 Congressional Record 4198 (1947). 
Secondary Boycotts 


739 








which he has no direct concern, although 
as pointed out earlier the neutral employer 
may be gaining advantage by doing busi- 
ness with a low cost, nonunion company. 
Yet, as we have seen, neutral employers 
suffer substantially in any labor dispute. 
Thus it is not harm to the neutral alone 
which constitutes the basis of relief. It is 
injury suffered under circumstances where 
presumably Congress felt that harm suf- 
fered by the neutral was more significant 
than the gains which would otherwise accrue 
to unions. Then there is injury to the 
public. The larger the area of industrial 
conflict the more the community suffers. 
It is possible to envisage almost unlimited 
extension of a conflict from. a simple pri- 
mary strike. Actually, based on past per- 
formance, one would probably conclude that 
injury to the consuming public from second- 
ary boycotts has been slight compared to 
injury suffered from direct strike activity. 
This of course is not an argument for per- 
mitting such harm—however slight—if the 
social gains from the infliction of the harm 
are nonexistent or negligible. 


From time to time since the passage of 
the Taft-Hartley Act there have been pro- 
posed revisions of the secondary boycott 
section of the’act. Most of them are de- 
signed to lessen the restrictions of the pres- 
ent language. Some argue that the issue 
should hinge on the legality of the object 
of the primary dispute. If the primary 
strike is lawful (that is, has a lawful ob- 
jective) then secondary picketing should be 
permitted. Thus, if the UAW strikes Gen- 
eral Motors for higher wages (and the 
strike is not in violation of contract), it 
should be permitted to call out its members 
who work for suppliers of GM. The dif- 
ficulty, of course, lies in a determination of 
legality. The usual collective bargaining 
strike presents no problem. It is legal ex- 
cept where there is a question of unlawful 
means. A strike in violation of contract 
is equally clear. It is unlawful. The large 
area of controversy involves the recognition 
strike and the nonunion material disputes, 
both of which represent attempts to ex- 
tend union control. As suggested earlier, 
they loom large in secondary boycotts. Are 
they to be lawful or unlawful objectives? 
Until this question has been resolved—and 
it is a basic one—no realistic evaluation of 
this approach is possible. 


It can probably be said that the secondary 
boycott has never been an effective organiz- 
ing technique for large groups of unor- 
ganized employees. Rather, it is a strategy 
for unionizing the nonunion fringes. But, 


740 


though comparatively small, these fringe 
groups are important to labor. They rep- 


“ resent a constant threat to union control 


of an industry and to the standards which 
the union has built up. Consequently, con- 
tinuing organizational efforts must be made. 
The secondary boycott is often the best 
and sometimes the only strategy that will 
work. Under these circumstances, it is 
usually a secondary organizational strike. 
Such is the unions’ best argument. On the 
other side are the interests of the employees 
who may be coerced into joining a union 
or may lose their jobs to union members. 
Both the Wagner Act and the Taft-Hartley 
Act are based on the principle that union- 
ism and collective bargaining are socially 
desirable. While neither law directly en- 
courages organization of employees, such 
encouragement is the end result. It is 
achieved by eliminating some of the im- 
pediments to organization. The Wagner 
Act spoke of the right of the employee to 
join a union of his own choosing. The 
Taft-Hartley Act adds that an employee 
shall also have the right not to join a 
union. The addition is not necessarily cru- 
cial because the Wagner Act, in putting the 
matter in terms of choice, probably implied 
a freedom to reject a union although it did 
not proscribe union interference. Both 
statutes contain machinery for the orderly 
administration of the wishes of employees. 
But contrary to popular belief, neither out- 
laws a strike for recognition even when 
most of the employees of the struck em- 
ployer are not members of, nor wish to be- 
come members of, the striking union. 
Logically, this is an anomalous situation. 
The idea of a strike for recognition seems 
inconsistent with freedom of choice via the 
ballot box. Practically, of course, it rep- 
resents a compromise. The fact remains, 
however, that under the present law an em- 
ployer can be coerced into selecting a bar- 
gaining agent for his employees, even though 
he may be violating the law by doing so. 
The coercion is no less because the pres- 
sure is primary rather than secondary. Yet, 
the former is lawful while the latter is not. 
The answer might seem to be a Congres- 
sional declaration that recognition strikes 
are unlawful. Many informed people take 
such a view. Unions are almost unani- 
mously opposed, partly for theoretical and 
partly for practical reasons. The theory is 
that the aims and achievements of the ma- 
jority in an industry which is presumably 
made up of unionists should not be ham- 
pered and jeopardized by a “free riding” 
minority. The practical aspect is that be- 
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cause of procedural delays and insufficient 
penalties the statutory freedom of choice 
is, in many cases, a remote objective rather 
than a reality. A definitive answer to the 
problem is beyond the scope of this discus- 
sion. It is sufficient that the issue be rec- 
ognized as a fundamental one in dealing 
with secondary boycotts. 

Other proposals accept the framework of 
the Taft-Hartley Act but seek to engraft 
on it certain exceptions. Thus it has been 
proposed that unjons be permitted to urge 
their members to refuse to handle “struck 
work,” that is, work that but for the strike 
would have been done by the employees 
of the primary employer. This principle 
has been recently adopted in Massachusetts. 
Another suggestion seeks to codify the 
“unity of interest” theory which has been 
worked out by the New York State courts. 
Thus, the retail store which serves as an 
outlet for nonunion products might, under 
limited circumstances, be picketed. As sug- 
gested earlier, the problem with this ap- 
proach is finding a satisfactory place to draw 
the line. Does the legitimate interest extend 
from the coal mines to the steel mill, to the 
body maker to the automobile assembly 
company, to the retail dealer? If not, where 
does it end? Again, Massachusetts has 
recently tried to provide an answer by say- 


ing in effect that picketing will be permitted 
where the “greater part” of the secondary 
employer’s business is with the primary 
employer. In American Federation of Labor 
v. Swing, 3 Lasor Cases 751,112, 312 U. S. 
321, the Supreme Court said that the “interde- 
pendence of economic interests of all en- 
gaged in the same industry has become a 
commonplace.” If this is so, a unity of 
interest based on an industry concept might 
be reasonable. Yet, even if such an ap- 
proach is accepted, the task of defining an 
industry is formidable. Two years ago, in 
1949, the Administration sponsored a bill 
providing for the abolition of the Taft- 
Hartley Act and reinstatement of the Wag- 
ner Act. It outlawed secondary boycotts 
only where the objective was to force an 
employer (a) to bargain with one union 
when another had been certified or (b) to 
assign work to it rather than to another 
union. Such a net would catch very few 
secondary boycotts. 


These are a few of the suggestions. They 
indicate a wide range of informed thinking. 
Neither space nor purpose permits me to 
push my own views. The background has 
been sketched and the issues have, I hope, 
been clarified. Let each reach his own con- 


clusion. [The End] 





THE FREE ENTERPRISE SYSTEM 


“For the sake of the institution itself, 
let’s quit declaiming about ‘the free enter- 
prise system’! No one loves it more than 
I do. But I feel perplexed and disturbed 
when I look about me and see the varied 
kinds of people who harp upon the phrase. 
Those who really want such a system can’t 
afford longer to be associated, even via 
slogans, with the syndicalists and dema- 
gogues who now pay rhetorical homage to 
the phrase—while embracing only its polemical 
innuendoes and repudiating all of its posi- 
tive implications for policy. 

“Free enterprise, for many tycoons, means 
freedom for their enterprises and control 
groups, freedom to organize and to con- 
centrate power, to merge and to amalgam- 
ate, to cartelize and extirpate chiselers, 
to restrict output and investment, to fence 


off technical knowledge, to delay innova- 
tions—in a word, to conserve and to aug- 
ment their own irresponsible political power 
at the expense of the freedom of everyone 
else, and especially at the expense of other 
people’s free enterprise. 

“The phrase, I say, has been damned and 
corrupted beyond salvation. It must now 
be eschewed by libertarians in favor of such 
unambiguous slogans as ‘decentralization of 
power, political and economic’, ‘organized 
dispersion of, power’, ‘deorganization of func- 
tional groups’, and just plain ‘free trade’. 
There were always sounder slogans anyway, 
truer to the essential tradition of economic 
liberalism. ‘Free trade’ is the best of them 
all, and ‘deconcentration’ is the best single 
word.”—Henry C. Simons, Federal Tax Re- 
form (1950). 
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— most employment units, unionized 
or not, a practically working paid-vacation 
arrangement will meet these combined re- 
quirements: 


(1) Simplicity and brevity in unambiguous 
statement of the entire policy—whether in 
a union contract or the employer’s unilateral 
explanation—so that employees have a 
fai chance to know how they stand and 
will not usually have to seek “interpre- 
tations.” 


(2) Maximum administrative simplicity, 
botn labor-relations-wise (in minimizing 
fuss and dispute possibilities) and from a 
paymaster point of view. 


(3) Easy—and preferably automatic—ad- 
justability to all possibly changing circum- 
stances, both those which may be anticipated 
and those might be missed in even an unusu- 
ally exhaustive enumeration. 


(4) Reasonable relationship cost-wise to 
the volume and value of work actually per- 
formed—and consequent assurance of fair- 
ness to both employer and employee, so as 
to protect the former from anything like 
harsh choices or a “rooking,” and the latter 
from uncertain treatment or the faintest hint 
of arbitrariness. 


But attainment of this goal, with ultimate 
simplicity of statement as a key point, con- 
tinues to elude many organizations. Volume 
after volume of the BNA arbitration reports, 
for example, points up concrete problems 
which may not only plague this particular 
area of industrial relations but easily ag- 
gravate problems in other areas. 


Let us look at just one grouping of the 
vacation-pay possibilities which should be 
faced and “lived out” thoroughly in advance: 
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absences and layoffs—whether in connection 
with slack business, product or process changes, 
materials shortage, property damage, illness or 
injury, unexcused absence, leave for personal 
or union business or for governmental service 
of any kind or for any other work. 


It is difficult to find an employer in any 
line of business who can be reasonably sure 
of not having to face at least some aspect 
of this problem. 


One of the minor classics of labor dispute 
history is the 1949 arbitration decision in- 
volving Eastern Stainless Steel Corporation 
(12 Lab. Arb. Rep. 709). Essentially, the 
arbitrator there refused to uphold the vaca- 
tion-pay contention of either company or 
union and found himself impotent under the 
contract to render any ruling “in between.” 


What caused him in effect to throw up his 
hands? 


The contract provided one, two, and three 
weeks of vacation pay to employees who 
had “been continuously in the employ of the 
Company” for, respectively, one, five, and 
25 years. 


In the absence of specific layoff provi- 
sions in the vacation-pay section, manage- 
ment contended that layoffs rendered employees 
ineligible for vacation pay. (In practice, 
short layoffs of, say, a week or ten days had 
admittedly been ignored.) The wnion con- 
tended that, with seniority protected else- 
where in the contract for layoffs of up to 
two years, employees with a year or more of 
seniority were entitled to vacation pay Quite 
unaffected by any layoff of less than a two- 
year duration. 


Both the contract itself and the conten- 
tions of each of the parties under it were, 
of course, incompatible with the combined re- 
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quirements we have listed. The arbitrator 
concluded that the issue “cannot be settled 
by arbitration, for the reason that the Agree- 
ment between the parties is incomplete. 

the Umpire cannot fill out the Agree- 
ment under the guise of interpreting it.” 
(Some other companies have had to treat 
laid-off workers as fully meeting such vaca- 
tion-pay requirements as “continuing em- 
ployment,” “service,” “continuous service” 
and being “on the payroll.” For example: 
5 Lab. Arb. Rep. 483; 13 Lab. Arb. Rep. 429; 
13 Lab. Arb. Rep. 880; 12 Lab. Arb. Rep. 
1158; 6 Lab. Arb. Rep. 238; 8 Lab. Arb. 
Rep. 219. And the problem is frequently 
essentially the same for many different types 
of absence from work.) 


How best avoid a harsh choice between 


such extremes? 


By relying on an eligibility date or period, 
upon or during which an employee must 
definitely have performed active work? Too 
much chance of arbitrary distinctions be- 
tween employees absent or on layoff at that 
time as against those similarly away from 
work at other times. (It is usually no solu- 
tion to set a qualifying period of long dura- 
tion. If the requirement permits no absence 
at all during such a long period, the results 
may be rough and arbitrary for employees. 
In contrast, if the requirement is simply 
along the line of performance of some work 
during a long period, management’s pro- 
tection goes up the chimney.) 


By making vacation pay contingent upon 
performance of a minimum number or per- 
centage of hours—or days or weeks—of 
work during, say, a preceding 12-month 
period? Where do you draw a satisfactory 
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line between, on the one hand, figures so 
high and harsh as to constitute plain poor 
industrial relations and, on the other, figures 
too low to keep vacation costs reasonably 
in line, under all conceivable circumstances, 
with the volume and value of work actually 


performed? And, here, too, arbitrariness 
can crop up. Employees just barely on the 
good side of the break-point may be com- 
pletely unaffected by the requirement—de- 
spite missing a substantial amount of work 
—while others who miss qualifying by only 
a few days or even hours may be dispropor- 
tionately penalized. (Stating such a mini- 
mum work requirement on a percentage or 
fractional basis may carry separate and ad- 
ditional disadvantages. Disputes may arise 
over this type of question: Should layoff 
days be considered anywhere at all in the 
computation to determine whether an em- 
ployee has worked, say, “not less than two- 
thirds of the working days” during a 
preceding 12-month period? Layoff days, it 
may be argued, are not “working days” 
within the meaning of such a requirement. 
Note, for example, 14 Lab. Arb. Rep. 87, 
10 Lab. Arb. Rep. 900, and 10 Lab. Arb. 
Rep. 316.) 


Even specifying proportionate reduction 
of vacation pay hours rather than oblitera- 
tion of vacation pay rights may fail fully to 
meet the problem. The mere mechanics 
of “proportioning” can be a costly payroll 
and administrative headache. And where 
this is done on a simplified “bracket” basis 
—reduction, say, of a day’s vacation pay for 
each cumulative 25 or 50 working days of 
layoff or absence—an element of arbitrari- 
ness crops up again. An employee at the 
break-point can lose both a day’s pay and 
a day’s vacation pay because of a single 
additional day not worked. 


Besides, such clauses or statements call 
for exceptional drafting care for avoiding 
fuss. They may also pose problems of 
practical politics—either in getting and 
maintaining the right employee “acceptance” 
of employer unilateral statements or in 
negotiating ahd securing ratification of union 
agreements—since the emphasis tends so 
easily to the negative note of what em- 
ployees are to be deprived of rather than the 
more positive question of what they are to 
be entitled to. 


(Attempts specifically to penalize unex- 
cused absences through vacation pay may 
hit another negative. Where there is to be 
reduction or elimination for employees whose 
absenteeism reaches some specified amount, 
it may be difficult to combat a spreading 


743 


impression of “whitewash” for all absentee- 
ism up to that amount.) 


A more positive note can be struck, of 
course, by putting all vacation pay upon a 
pro-rata basis, without mention of any pen- 
alties or disqualifications as such (for exam- 
ple: one day’s vacation pay for each 25 or 
50 days or each 200 or 400 hours of work 
actually performed). But, here again, dis- 
proportionate break-point results may easily 
crop up, so that employees at different points 
lose vacation pay of a day or half-day for 
lack of even a few work hours. 


And other and far graver awkwardnesses 
may come up—on this as on all the methods 
we have so far considered. For some degree 
of arbitrariness is only one of the weak 
points of many such attempts to skirt the 
dilemma highlighted in the Eastern Stainless 
Steel dispute. 


Most of the complete vacation provisions, 
in which these efforts must be embodied as 
only a part, necessarily lack brevity and 
simplicity. 


Few of such complete vacation provisions 
make for low-cost computation. 


Even fewer are satisfactorily geared to 
fair and forthright treatment of all the po- 
tentialities of change or unexpected develop- 
ments in other factors—wage rates or earnings 
yields, hours of work, etc. 


Free-Swinging Solution 


There is a method which, properly planned 
and executed, drives straight through the 
heart of these and other vacation-pay prob- 
lems and facilitates that simplicity of state- 
ment and economy and ease of administration 
which we have taken as key points. 


It ts the arrangement by which vacation pay 
is computed as a percentage or fraction of each 
employee's earnings during a specified prior 
12-month period. It is most frequently fig- 
ured at 2 and 4 per cent for employees to 
whom—on the basis of steady work through- 
out the period—it is intended to give a fair 
approximation of, respectively, one and two 
weeks of pay. (Where quite a few years 
of service would be required for an employee 
to move from the 2 per cent to the 4 per 
cent entitlement and management is looking 
for a “step-up” feature to ease the transition, 
intermediate percentage steps may be fitted 
into the framework—2¥, 3, and 3% per cent, 
for example, or a single midway break-point 
of 3 per cent. Six per cent would of course 
be the figure where, as is increasingly fre- 
quent in some industries, a “third week” is 
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to be given to 25-year or other long-service 
employees.) 

Obviously, this arrangement can meet 
in simple and equitable fashion just about 
every vacation-pay question which can be 
envisaged in connection with layoffs or any 
kind of absence. 


Here are some of the other problems 
which the percentage method disposes of 
with a minimum of fuss or arbitrariness. 


(1) Changes in number of hours worked. 
—Under most other methods, there may 
easily be wrangling or resentment over the 
number of hours of vacation pay employees 
are to receive. Consider, for example, these 
simplest possibilities: (a) The workweek 
and/or workday is reduced during part of 
the year (possibly some part shortly be- 
fore vacations) from what it has been during 
the rest of the year; (b) The workweek and/ 
or workday is increased sometime prior to 
vacations from what it has been during the 
rest of the year—whether in an upward 
move from “normal” or in a recovery from 
“subnormal” hours. 

The problem on such changes, serious 
enough where confined to a few individuals 
or jobs, becomes inevitably more pressing 
when hours for all or a large part of the 
employment unit are increased or decreased 
as a result of general economic conditions 
or of movements into or out of the effects of 
a defense or war program. And it should 
be noted that in an uncertain economy some 
phase of this problem may sorely trouble 
contract negotiation as well as administration. 


Providing that a day or a week of vaca- 
tion pay shall be based ona specified number 
of hours obviously fails to give the answer— 
at the very least, either employer or em- 
ployees may be “gypped.” A like criticism 
applies to any provision for basing the vaca- 
tion-pay day or week upon employees’ 
schedules as of some specific date or period, 
such as the first quarter of the year or the 
time immediately preceding vacation-pay 
disbursement. Similarly for attempts to tie 
the vacation-pay day or week to whatever 
work schedule has been effective for the 
greater or greatest part of a 12-month 
period; this not only fails to solve the 
problem but may raise a host of others, 
especially where different areas of the 
employment unit may work, expectedly or 
otherwise, different schedules. 


Nor does the best answer usually lie in 
averaging over a 12-month period the num- 
ber of hours actually worked in a workweek 
and/or workday. How many organizations 
can be sure that the actual schedule for all 
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parts of the employment unit will be con- 
stantly identical? Striking an average for 
different parts of the unit may not only be 
administrative nuisance and expense but 
may lead to fuss over further breakdowns 
of the areas for which averages are to be 
struck. 


We get nearer our immediate goal by pro- 
viding an hour’s vacation pay for a given 
number of hours of work—for example, 25 
or 50—actually performed by the employee 
during a 12-month period. But, compared 
to the percentage-of-annual-earnings method, 
this pro-rata arrangement carries such weak- 
nesses as these: 


(a) It is frequently more expensive to 
make this kind of computation for each em- 
ployee. 


(b) Like the average-hours-worked method, 
it usually allows no chance for reflecting in 
vacation pay those hours which may be 
worked at overtime or premium rates. (As 
we shall discuss later, if no minimum or 
floor of any kind is guaranteed for vacation 
pay, there are “fairness” and consistency 
arguments against imposing any kind of 
ceiling, including one which precludes the 
reflection of overtime premium payments.) 


(c) Like the average-hours method, it does 
not in itself usually make allowance for an 
item like unworked holidays, whether paid 
for or not. While both these methods may 
be adjusted to meet this problem, knowl- 
edge and discussion of the adjustment may 
lead to requests or disputes re counting as 
time worked for wvacation-pay purposes 
hours which employees may miss for other 
reasons beyond their control. Similarly in 
many cases for such hours as may be cov- 
ered by an item like call-in or reporting pay. 


And none of these methods, in itself, makes 
allowance for general or individual changes 
in wage rates or earnings. 


(2) Changed or fluctuating wage rates 
or earnings.—Making vacation pay a per- 
centage of 12 months’ earnings is usually 
the most satisfactory way of heading off all 
the problems which may crop up in connec- 
tion with changed or fluctuating wage rates 
or earnings levels. With utmost simplicity 
and absence of arbitrariness, it meets such 
various “fairness” problems as: fluctuating 
or seasonal incentive or commission yields; 
employees frequently shifted from job to 
job at different rates; changes in a product 
or operation with consequent changes in 
payment for work thereon; promotions, de- 
motions, or transfers; and general increases 
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or decreases in wage rates either during the 
vacation “year” or after the end of that year 
but before all or part of a vacation has been 
taken. 


Under other methods which involve using 
a pay or earnings rate, it is a rare organiza- 
tion which can be reasonably sure it will 
not face disputes, awkwardness, or a serious 
morale problem somewhere in this field— 
even if, as is often the case, only a few 
individuals are involved. What is to be 
done, for example, with the employee who 
may for any reason be on a lower rate to- 
ward the end of the vacation “year” than 
he has been on for his vastly major part of 
that 12-month period? Contract or policy 
statement language entirely aside for the 
moment, is he likely to feel that he’s getting 
a square deal where management computes 
his vacation pay entirely at the lower rate? 
But would management be justified in com- 
puting entirely at the higher rate? If so, 
exactly where would the line be ultimately 
drawn for other cases not so extreme? And 
then what happens in the reverse type of 
case, where employees may be on a higher 
rate toward the end of the 12-month period? 


Some organizations try to tackle this 
problem area by basing vacation pay on 
individual average earnings of one sort or 
usually hourly or weekly. 





another 


In itself, reliance upon average hourly 
earnings does not usually meet such prob- 
lems as layoffs and absences or even answer 
the question of what number of hours of 
vacation pay shall be applicable. 


Much better is the use of an average 
weekly earnings figure. This can amount to 
substantially the same thing as the fraction- 
or percentage-of-annual-earnings method— 
provided that, regardless of how much work 
any employees have performed and regard- 
less of the number of weeks or part weeks 
in which they have had earnings, each indi- 
vidual’s weekly average is struck for either 
an entire 12-month period or for all of such 
a period except prior vacation time and pay. 
(Later on, we shall discuss the exclusion of 
prior vacation pay from the “earnings” base 
used under percentage methods. Meanwhile, 
it should be noted that: (1) a percentage 
method which fails to make this exclusion 
may run up to an almost 4 per cent higher 
total-vacation-pay cost than an average- 
weekly-earnings method; (2) against the 
possibility that there may at some point be 
employees giving up part or all of their 
vacation period and receiving vacation pay 
over and above regular pay for time worked, 
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an organization which may be considering 
use of the average weekly earnings method 
should recognize the need for clarifying—in 
advance and beyond any chance of am- 
biguity—just how such “pay in lieu of vaca- 
tion” would be handled in the next year’s 
vacation-pay computation.) 


Carefully handled, this average-weekly- 
earnings method has substantially all the 
technical advantages of the percentage or 
fraction arrangement in automatically dis- 
posing of layoff and absence questions, 
hours and rate changes, and a host of other 
problems. Under it, however, these com- 
parative disadvantages may be encountered: 


(a) Its “tone” (though not its substance) 
is such as to increase the likelihood and 
strength of dissatisfaction on the part of 
employees who, for whatever reason, get 
vacation pay at a level lower than that of 
their Current weekly earnings. 


(b) Also because of “tone,” it is more 
likely than the percentage method to lead 
to specific requests for contract changes or 
administrative modifications in the case of 
vacation pay’s being brought down through 
layoffs or absences of various kinds. 


(c) The individual computations them- 
selves are more likely to be questioned. 


(d) Where operations may be terminated 
during the course of a vacation “year,” it 
may give somewhat less sure protection 
against demands and a possible arbitration 
award to the effect that employees should 
not be “penalized” on vacation pay because 
of an event so beyond their control. (We 
shall discuss this later.) 


(3) Employees entering or returning from 
military service during the vacation year.— 
Such cases automatically receive exact and 
even-handed justice under the percentage 
method. In contrast, under even the most 
“generous” methods which tie vacation pay 
for these employees to their performing any 
fixed amount of work during the year or to 
their leaving or returning as of certain dates 
or as of the beginnings or ends of months, 
some element of arbitrariness will usually 
be found. A not-infrequent result is re- 
quests for special concessions “in just this 
one case”—awkward to refuse and, adminis- 
tratively speaking, at least equally awkward 
to grant. (Where it is desired to give a 
special “break” to those entering or leaving 
military service, this can often be easily 
arranged for quite apart from the vacation 
plan. It should be noted, however, that 
many types of bonus for such personnel 
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could be viewed as part of “earnings” upon 
which percentage-method vacation pay would 
sooner or later have to be figured—unless, 
of course, the bonus is plainly excluded.) 


(4) Persons not employed for the full 
vacation “year.”.—Under the percentage 
method, the two basic types of case here can 
usually be easily disposed of. 


(a) Persons who are employees at the end 
of the vacation year but were not in employ- 
ment status during the entire year—These 
people can be allowed simply the appropri- 
ate percentage—say, 2 per cent—on what 
they have earned during however long they 
have been employed in the year. Thus, 
everyone actually working at the end of 
the vacation year gets something. And that 
something is in plain and direct and exact 
relationship to his or her work during the 
12-month period. 


In contrast, arrangements which require 
as an eligibility condition that a worker 
must have been employed for, say, a year as 
of June 1 may work an arbitrary and galling 
discrimination upon the person who is hired 
in, say, July or September of any year. He 
or she must work almost two years before 
receiving any vacation pay. Even in less 
extreme cases—and even under more “‘lib- 
eral” plans such as may be designed ‘to give 
vacation pay of one and two weeks to those 
employed for six and 12 months, respec- 
tively, as of a fixed eligibility date—the 
same arbitrary principle remains to put a 
sour note in some new employment rela- 
tionships. (In adapting this type of “one 
week for six months, two weeks for a year” 
plan to the percentage arrangement, the 
most satisfactory method is frequently to 
use only one percentage—4 per cent—for all 
employees, even those with less than a year.) 


An organization which feels strongly 
about it can, of course, insist upon requiring 
a specified minimum length of service during 
the vacation year. But, even though an 
expected great influx of new workers may 
make this seem especially desirable cost- 
wise, a business which requires such workers 
to take off a week or two during an annual 
vacation shutdown may well reconsider its 
views—and then, at most, hold to a quite 
low minimum. (This subsection (a) per- 
tains to employment units working on the 
basis of a fixed and identical vacation “year” 
or “eligibility date” for all employees—and 
not to most of the contrary and less common 
situations where each individual’s “employ- 
ment anniversary” date sets the end of his 
vacation year and the beginning of a new one.) 


October, 1951 @ Labor Law Journal 




















The employer can be protected from 
disproportionately large outlays in 
the event of cessation of operations. 





(b) Persons employed during the vacation 
year but not at its end—The percentage 
method offers a simple choice of two basic 
procedures here. ,A requirement of employ- 
ment status on a fixed eligibility date—usu- 
ally at the very end of the vacation year 
—will usually exclude these people from all 
vacation pay, regardless both of the reason 
for termination of employment and of how 
much they may have worked during the 
year. Or, in the absence of such require- 
ments, these people will be allowed the 
appropriate percentage of their earnings dur- 
ing that part of the vacation “year” prior 
to employment termination. 


The general industrial relations trend will 
probably continue away from the former 
and toward the latter more “liberal” treat- 
ment. However, where employment at the 
end of the vacation “year” is not to be 
required, two problem areas merit con- 
sideration. 


First, is any distinction to be made be- 
tween terminations of different types—death, 
discharge, termination for employer’s eco- 
nomic reasons, resignation? (Where allowing 
vacation pay to “quits,” some organizations 
have deemed it desirable to condition this 
upon the giving of prescribed advance no- 
tice. It may be well, however, to retain an 
option of waiving this requirement. After 
all, one may want to do at least as well by 
an employee who quits suddenly but re- 
gretfully for some recognizedly urgent and 
compelling decent reason—hardly a “volun- 
tary termination” except possibly in the 
most technical sense!—as by the one who is 
obviously happy to give the required notice.) 


Second, care should be exercised to avoid 
disputes as to what percentage figure shall 
be used in’ some of the computations. For 
example, assume a provision that employees 
with less than five years as of June 1 get 
2 per cent of their earnings during the 12 
months immediately preceding June 1 and 
those with five years as of that date get 4 
per cent. If employees terminated before 
that date are to be allowed vacation pay, 
there should be no doubt as to which of 
these percentages is to be used in cases such 
as termination in March of 1952 of an em- 
ployee with continuous service since May 
10, 1947. 
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(If desired, precaution may also be taken 
against having to make payments for new 
hires who may remain in employment for 
only extremely brief periods. Either a low 
minimum-earnings requirement or a low 
minimum figure for vacation pay would 
accomplish this.) 


(5) Possible termination of operations.— 
Even the most optimistic employer should 
note that specifying vacation pay of no 
more and no less than given percentages of 
actual earnings provides him one of the 
surest protections against disproportionately 
large outlays in the event operations (or a 
substantial part of them) are permanently 
discontinued for such reasons as fire, bomb- 
ing or other explosions, market or tech- 
nological changes, or high costs from what- 
ever cause. Some arbitrators have ruled— 
despite the presence of vacation pay “eligi- 
bility dates” in the contracts involved— 
that such termination of operations prior 
to the eligibility date does not deprive 
workers of vacation-pay rights. Different 
arbitrators have, in fact, manifested almost 
diametrically opposed reasoning in coming 
to the same conclusion. 


Regardless of the validity of some of this 
reasoning (and despite the fact that such 
awards have usually involved provisions for 
vacation pay either on a percentage basis 
or under other arrangements giving the 
employer at least partial protection against 
full vacation-pay liability where only a small 
amount of work has been performed), a 
definite danger is pointed up for the or- 
ganization which uses the type of “all or 
nothing” vacation provision we have dis- 
cussed in connection with absences and 
layoffs. 

If such an organization terminates opera- 
tions in February or March—or possibly a 
good deal earlier—a July 1 so-called “eligi- 
bility date” might not protect against having 
to make full vacation payments just as 
though the personnel involved had been em- 
ployees—and, in some cases, had even 
worked—throughout the remainder of the 
vacation year. Though this liability may 
seem farfetched, a variety of arguments 
might be marshaled to make it sound 
“plausible.” (As a single example: Under 
some of these contracts, the provisions for 
protecting seniority during layoffs of up to 
six months or a year or more might be 
adduced to “prove” that, for a like length 
of time after any persons have by no definite 
fault of their own ceased active work through 
any employer action or circumstances, such 
persons retain employee status for certain 
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limited purposes like vacation-pay eligibility 
—even though it is more than a thousand 
to one they will never again work for the 
employer. And, in the absence of specific 
provisions for protecting seniority during 
layoffs, a mere provision for or even an 
unwritten practice of recalling employees in 
seniority order might bring the same result.) 


In this connection, many employers may 
deem it advisable neither to draw specific 
attention to the question of possible ter- 
mination of operations nor to rely upon 
such things as the contract’s naming a 
“good sound” arbitrator, who might, for one 
thing, die. As for unobstrusive protection 
against the mere possibility of this kind of 
“reasoning” by any arbitrator—even some 
provisions for computing vacation pay by 
an average-weekly-earnings method may 
not provide it so strongly as would an ar- 
rangement specifying no less and no more, 
under any circumstances, than given per- 
centages of actual earnings. 


(6) Part-time, temporary or seasonal 
help.—These may be specifically excluded 
under the percentage arrangement, if this 
is desired. In any event, no special drafting 
or administrative care is needed under this 
method to prevent their getting dispropor- 
tionately high vacation pay. 


It is a mistake to assume that the part- 
time help problem is academic simply be- 
cause the organization neither employs nor 
plans to employ this kind of personnel. One 
can rarely be sure that manpower shortages 
or unexpected operating or organizational 
developments will not bring part-timers 
into the picture. For example, 5 Lab. Arb. 
Rep. 378 shows a major company’s failing to 
consider this possibility and then—under 
quite elaborate vacation-pay provisions of 
other than a percentage type—having to 
give vacation pay on a 48-hour-week basis 
to subsequently hired part-timers averaging 
around 16 hours a week. ~ 


(7) Strike time.—This automatically and 
proportionately reduces vacation pay under 
a percentage arrangement. While there is 
slight chance that only a reduction will act 
as a serious strike deterrent except under 
the most unusual circumstances, actual elimi- 
nation of vacation pay would usually be 
extremely short-sighted industrial relations. 
(It should be noted that even a long strike 
period or a series of strikes would, like 
layoffs, leave vacation pay entirely unaffected 
under many contracts which do not utilize 
the percentage method. This is because 
full employment status is usually considered 
retained without interruption. The fact that 
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a stoppage is a definite violation of a no- 
strike clause may still not permit disturbing 
the operation of a vacation-pay provision. 
Note, for example, 13 Lab. Arb. Rep. 126, 
where an arbitrator ruled that, while such 
a contract breach subjected employees to 
disciplining, it could not in itself deprive 
them of a monetary advantage.) 


Percentage-Method Pointers 


Despite the combined simplicity and com- 
prehensiveness of the percentage method, 
certain points bear watching to “keep it 
clean” ari to protect against unanticipated 
costs or inequities. (While some of these 
problems may seem peculiar to the per- 
centage method, many are tied up, one way 
or another, with choosing and/or operating 
other vacation-pay arrangements.) 


(1) Floors and ceilings are better avoided 
altogether.—It is not uncommon, for example, 
to provide for vacation pay along the lines 
of 2 per cent and 4 per cent of earnings 
or 40 and 80 hours’ pay, respectively, which- 
ever would be greater. But what is the re- 
sult of such a floor? A bastardization which 
(a) subjects the employer to a “heads I 
win, tails you lose” principle; (b) throws 
away many of the advantages we have dis- 
cussed on meeting such problems as layoffs, 
absences, terminations, changes in hours or 
in rates of pay or earnings; (c) may, entirely 
aside from fuss and dispute possibilities, 
necessitate the expense of alternative com- 
putations to determine which way employees 
would come out better. 

Nor is the picture all changed under such 
a floor arrangement by setting a concomitant 
ceiling of, say, 48 and 96 hours. True, this 
removes something of the element of weight- 
ing against the employer in the case of 
those employees who turn out actually to 
have worked an average of more than 48 
hours over the entire 12-month period. 
(There would usually be few disputes here, 
provided no question arises as to what wage 
or earning rate is to be used in determining 
each individual’s 48-hour maximum pay.) 
But there remain uncorrected almost all 
the other disadvantages of a floor. 


Attempts to set a ceiling without a floor are 
likely to savor of an employer’s trying to 
eat his cake and have it too and, no matter 
what extreme possibilities he may be trying 
to put a lid on, may weaken—sometimes 
almost permanently—the effect of all his 
“fairness” arguments against a floor. 


(Where a percentage plan is to be nego- 
tiated for a unionized employment unit, 
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there should, right from the beginning, be 
full understanding of its philosophy and 
purpose by all responsible management per- 
sonnel who may play any part at all in any 
stage of the proceedings. In a set of nego- 
tiations the writer handled for one com- 
pany, all efforts on this item were doomed 
from the start because a particularly influen- 
tial member of the board of directors, 
known to pride himself on “never going 
back on his word,” had without forethought 
told the union in “casual” conversation that 
the company favored a percentage plan and 
had then, in response to immediate inquiries, 
stated that of course a 40 and 80 hour mini- 
mum was completely reasonable and ac- 
ceptable.) 


(2) Premium pay of different kinds may 
be included or excluded.—The point is to 
nail down all questions on this score at the 
time of drafting the contract provision or 
policy statement. (Usually the unrestricted 
term “earnings” will be regarded as en- 
compassing all such payments.) 


Any extra outlay through basing the com- 
putation on gross earnings may, in some 
situations, be offset, in whole or in part, by 
the greater simplicity of the computation 
itself. (A little realistic estimating frequently 
shows that even the additional disbursement 
may not be nearly so great as it initially 
sounds.) And, specific costs aside for the 
moment, these points may be found argued 
in favor of including premium payments: 
(a) it is more in accordance with the whole 
concept of tying vacation pay to earnings, 
whatever their level; (b) excluding items 
like overtime premium payments, where 
they really amount to something, may be 
tantamount to imposing on the steadiest 
workers a definite income cut regularly each 
year—at the very time when there may be 
call for higher than usual personal or family 
outgo. 

(3) Where paid directly by the employer, 
sick pay or paid absences may be viewed as 
included in “earnings” unless specifically 
excluded.—Since the basic purpose of such 
pay is to give employees part or all of what 
they would be earning if they were not pre- 
vented from working, it would usually seem 
to make little industrial relations sense to try 
to exclude it. 


In the interest or under the label of con- 
sistency, therefore, some employers may want 
or have to consider provisions for includ- 
ing in the computation sick payments which, 
though in one way or another contributed 
to by the employer, are actually disbursed 
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by an outside organization instead of by 
the employer. (We are not here speaking 
of earmarked allowances or credits like 
hospital or medical benefits.) 


(4) Salaried workers.—While it may ap- 
pear initially that the percentage method 
is unsuitable for salaried workers, more 
careful examination will frequently show 
the opposite. 


It may be objected, for example, that the 
percentage method of vacation pay would 
bring an unintended income reduction in 
the case of a salaried employee who has 
been out sick for part of the year. 


Where a particular salaried employee out 
sick for, say, four weeks incurs no loss of 
pay, there need be no problem. That illness 
absence will not diminish vacation pay if, as 
we have discussed, the sick-leave pay is 
included in “earnings” for the vacation-pay 
computation. Suppose another illness ab- 
sence without pay or at partial pay for 20 
weeks. Management is obviously not seek- 
ing to protect against all income loss or 
reduction and it is logical and consistent 
that these 20 lost weeks be reflected in vaca- 
tion pay in accordance with their reflection 
in other pay. A line will almost always have 
to be drawn somewhere, since few organiza- 
tions would wish to give “full” vacation 
pay in such a completely possible case as 
an employee’s being out sick without pay 
for 40 weeks in the vacation year. 

The percentage method draws this line 
cleanly and automatically for each salaried 
employee’s vacation pay just where it is 
drawn for his or her other pay—and regard- 
less of whether the employer has yet gotten 
around to formulating a complete and sys- 
tematic paid-sick-leave plan. Where an outside 
agency disburses nonearmarked sick pay- 
ments of some types, these can, of course, 
be specifically brought into the “earnings” 
computation—as we have earlier mentioned. 


(Where it is desired to work salaried- 
employee vacation pay around a “liberal” 
base of twp weeks for those with a year’s 
service or seniority credit, and one week for 
those with six months’, a single percentage 
figure—4. per cent—may easily be used.) 


(5) Employer payments like bonuses and 
commissions.—Most of these will, unless spe- 
cifically excluded, be viewed as included in the 
“earnings” base of a percentage arrangement. 


Where direct-incentive workers are con- 
cerned, it is usually a mistake to stand 
adamantly on confining their vacation-pay 
computation to base rate or salary payments 
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with complete disregard for other integral 
parts of what their employer pays them 
directly for the job. This imposes a definite 
income cut each year at vacation time on 
even the employee who works steadily all 
other times of the year. In all reason it 
leads to resentment. And, rightly or not, 
this resentment frequently becomes that 
most deleterious kind which ties in with 
a view of management as “chiseller” and 
thus impedes other more important and rea- 
sonable cost-cutting efforts. Eventually— 
and regardless of whether or how such em- 
ployees are currently organized—one is 
likely to have to backtrack anyway. 


(The percentage method is, of course, an 
ideal way of effecting exact reflection of 
such earnings. And it can usually be adapted 
even to such situations as driver-salesmen 
who may be customarily relieved at their 
individual vacation times by a salaried super- 
viser, with all the “take” from the route 
going to the regular incumbent.) 


As for “Christmas bonuses” and the like 
—where these run to substantial size and 
may constitute a definite employment at- 
traction through being generally viewed as 
part of the wage picture (regardless of 
whether they depend, specifically or in un- 
defined fashion, on “performance” by the 
individual, the group, or the organization 
as a whole), some companies may see defi- 
nite point to including them in the compu- 
tation. (If such bonuses are considerably 
stepped up by length of service from a base 
which is itself substantial, consideration 
may be given to including only the base 
amount in the computation.) Where such 
items are invariably of small and more or 
less “token” size, there will be little of a 
direct cost nature for consideration in the 
industrial relations decision. 


Many employers, however, would want 
to avoid including in vacation pay compu- 
tation “earnings” awards which may be 
made under a suggestion system. 


Specifying something along the line of 
“cash earnings” should knock out any pos- 
sible risk of question on items such as meals 
regularly furnished employees. 


(6) Unless specifically excluded, vacation 
pay itself will usually be included in the 
“earnings” of a 12-month period.—Thus— 
although one and two weeks of vacation 
pay for steady workers are generally envis- 
aged as 2 and 4 cent of 50 weeks of 
pay—failure to exclude prior vacation pay 
from the computation will usually bring 
such higher figures as 2 and 4 per cent of 52 
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weeks of pay, so that an employee working 
steadily all year gets vacation pay at a some- 
what higher level than his usual weekly yield. 


Many organizations are quite content to 
ignore all this. 


The discrepancy is bound to become 
greater, however, where—because of na- 
tional emergency or other pressures—em- 
ployees may receive vacation pay without 
actually taking vacations. In the year fol- 
lowing such an event, a steadily working 
employee with a steady or average $60 
weekly yield would, if entitled to 4 per cent, 
have this based on 52 weeks of working 
plus vacation pay (rather than on 50 weeks 
of working plus vacation pay)—giving him 
close to $130 for his two weeks of vacation 
pay. A thousand such employees would 
therefore entail close to $10,000 extra vaca- 
tion pay outlay over and above the $120,000 
which would be required simply ‘to keep 
their vacation pay at the level of their usual 
weekly yield. 

Half of this 8 per cent extra would, of 
course, be attributable to the inclusion of 
prior vacation pay in the computation, the 
other half to including the earnings of 
the two extra weeks of work. Naturally, the 
extra outlay would be lower in the case of 
even steady workers entitled to shorter 
vacation and/or lower percentage allowances. 


It should be noted that, even where a 
percentage method’s costs are boosted by 
inclusion of either or both of these items, 
the total costs may still come to less or 
little more than those of many other vaca- 
tion-pay arrangements—not only because of 
administrative simplicity but because of the 
comparatively greater favor the percentage 
method may show the employer on factors 
like absences and layoffs, wage increases in 
the course of the vacation year, etc. 


On the whole, though, specific exclusion 
of prior vacation pay is reasonable in many 
cases and should be attainable without fuss 
or bad will where the organization does 
not haggle on other things and is not too 
hindered by its own past practice or by a 
rigid vacation-pay “pattern” in other estab- 
lishments. Failure to exclude this item, it 
should be stressed, will usually entail a 
steadily recurring extra cost. 


For many organizations, however, specific 
policy statement or contract exclusion of 
pay for work during “surrendered” vacation 
time may not be worth the candle. Such 
surrenders may never be needed or desired 
or attained. Even where they are effected, 
they may not apply to all vacation time 
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Little, if any, industrial relations 
difficulty should occur when either 
the contract provisions or policy 


statements are reasonably definite. 





and probably will not be allowed to recur 
year after year. 


(7) Vacation durations and scheduling.— 
The amount of vacation time in relation 
to the amount of percentage vacation pay 
presents no administrative problem for em- 
ployees who are automatically off, regard- 
less of vacation pay, during a regular annual 
shutdown. 

In most other situations, including the 
case of maintenance personnel needed for 
work during an annual shutdown, indi- 
viduals may be given vacation durations on 
a basis of length of seniority credit and/or 
continuous service, regardless of earnings 
and of the dollar amount of vacation pay. 
For example, employees with five years get 
two weeks off with vacation pay at 4 per 
cent of earnings, and all those with less 
seniority get one week off with 2 per cent. 
If desired, this may be modified to give 
employees with less than a year’s credit 
the regular 2 per cent but with less time 
off—say one day for each two months or so. 
(The same time-off principle may usually be 
readily adjusted to “step-up” plans, such as 
those providing intermediate steps of 2%, 
3, and 3% per cent, rather than one big jump, 
between a 2 and 4 per. cent entitlement, and 
also to such “liberal” arrangements as those 
which would give, appropriately in some 
businesses and localities, no less than 4 
per cent.) 

Some organizations, however, may not 
wish to impose full vacation time off for 
employees whose total earnings in the pre- 
ceding 12-month period may have been so 
broken up that full vacation time would 
give them an appreciable cut in current in- 
come. (For example: An employee entitled 
to two weeks’ time and 4 per cent of earn- 
ings would, if he has been away from work 
for any reason from, say, mid-September 
to mid-March, be minus roughly a week’s 
pay if he took his full two weeks.) Where 
it may be desired to give employees an 
option in these extreme cases, the best ar- 
rangement will usually be to allow for this 
to be worked out administratively subject 
to management discretion rather than to set 
up an almost inevitably complicated formula 


Vacation-Pay Policy 


in the contract or policy statement itself. 
These angles may well be weighed in con- 
sidering such options: 

(a) Waiver of a second week (or a third, 
if this is in the picture) of vacation is one 
thing, but it may be undesirable to allow 
employees who have been out ill for a long 
time to waive the first week. In fact, when 
bona fide illness extends over what would 
otherwise have been vacation period, there 
may be point to insisting that the employee 
take at least a week’s vacation time later on. 

(b) In an organization where vacations 
are practically taken only during an annual 
shutdown, allowance for individual waivers 
may be out of the question. But, if the 
organization is under no particular current 
operating pressure and employee earnings 
have been substantially reduced through 
widespread and lengthy layoffs during the 
year, it may then be decided to leave to 
employee group vote a choice as to whether 
vacation time shall be a maximum of one 
week—or even a choice as to whether vaca- 
tion time shall be wiped out entirely. (As- 
suming, of course, that maintenance and 
repair work normally done during the vaca- 
tion shutdown was performed during layoff 
time or can be otherwise practically ar- 
ranged for.) 

As to the actual scheduling of vacations, 
little if any industrial relations difficulty 
should occur where the contract provision 
or policy statement is reasonably definite. 
It is not at all unusual and may be quite 
desirable for the employer to undertake to 
confer with employees or their representa- 
tives to ascertain their wishes, etc., so long 
as management is not hindered by the kind 
of “mutual agreement” requirement which 
can leave the entire matter unresolved. 
And, where employees are to take time off 
individually rather than during an annual 
vacation shutdown, it is reasonable also 
to allow seniors, as against juniors in the 
same category, preference as to choice of 
time—provided the employer under contract 
retains the right to final decision as to 
whether a particular vacation time may be 
taken at all and as to how many employees 
in a category may take it. Something along 
the line of “Wherever compatible with the 
company’s judgment as to business needs, 
employees’ wishes as to vacation time will 
be respected and will, where such wishes 
conflict with each other, be resolved in 
accordance with seniority” should accom- 
plish this and should also preserve the right 
to deny seniority choice in a rare and 
genuinely compelling case. Where em- 
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ployees may have more than one type of 
seniority, however, care must be taken to 
avoid ambiguity as to which type—com- 
pany, divisional or departmental, occupa- 
tional, etc.—is to control here. 

There is always the chance, of course, 
that an employer may unexpectedly have to 
shut down for a while or make large-scale 
layoffs—on account of material shortages 
or any one of a host of other conditions or 
events—and that, if the time seems reason- 
able, he may in the interest of later business 
wish to designate part or all of this as 
vacation. Under a union contract it is well 
to spell out the right to do this, for other- 
wise it may be impossible—even where the 
contract reserves the employer’s “final right 
to allocate vacations.” (10 Lab. Arb. Rep. 
477; 3 Lab. Arb. Rep. 826; 3 Lab. Arb. 
Rep. 829.) 

Under the best industrial relations practice, 
the occurrence during an employee’s vaca- 
tion period of a holiday which he would 
otherwise have off with pay does not usually 
decrease his “take”; he is entitled to the 


pendently of the other. (Any doubt on this 
score under a union contract may be re- 
solved against the employer. For example, 
8 Lab. Arb. Rep. 143.) But as to whether the 
employee gets time off because of the holi- 
day—and, if so, when he gets it—there 
is little approaching uniform practice, except 
that the easiest treatment of salaried workers 
is usually to give no specific holiday pay as 
such but, rather, to allow at some point 
equivalent time off with no pay deduction. 


Conclusion 


The disbursement of percentage or frac- 
tional vacation pay may logically be ac- 
companied by a simple statement of the 
individual’s total earnings during the perti- 
nent 12-month period—assuming, of course, 
tactful handling of any gap between that 
total and the 12 months’ “earnings” figure 
on which vacation pay is based. ‘Many em- 
ployees and families will be more receptive 
to a picture of the employment relationship 
“take” which is received in connection with 








vacation pay and holiday pay each inde- 


a pleasanter matter than taxes. 


[The End] 





WHO GETS UNEMPLOYMENT COMPENSATION? 


(Recent decisions in unemployment benefit cases involving what constitutes leaving 
work with good cause, as reported in CCH UNeMpLoyMENT INSURANCE REpoRTS.) 








The Case 


The Decision 


Ref. 





An employee quit after refusing the 
employer’s request to postpone a 
plastic surgery operation for which 
there was no emergency. 


A pregnant woman, did not apply 
for a leave of absence before 
leaving her employment with a 
beauty salon, nor offer to return 
to it within a reasonable time 
after confinement. 


The employee quit his job because 
of the continual nagging of one 
of his employers. 


A mail clerk quit because she was 
unable to get along with fellow 
employees. 


A textile worker left his job be- 
cause he was getting only three 
days’ work per week. 





As there was no emergency calling 
for the operation, she left work 
without good cause. Therefore, 
no benefits. 


Although pregnancy is good cause 
for leaving work, failure to apply 
for a leave of absence or to report 
back to work constitute perma- 
nent withdrawal from the labor 
force. Hence, no job or benefits. 


Constant nagging (not criticism) 
by an employer is sufficient cause 
for quitting. He received benefits. 


Voluntary leaving without good 
cause disqualified her for any ben- 
efits. 


Dissatisfaction with part-time work 
is not good cause for leaving. 


No benefits. 





Pa. J 8384 


Pa. {| 8387 


Conn. § 8283 


Mich, {[ 8342.14 


Md. { 8109.04 
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The Fallacy 


of Experience Rating: The Rebuttal 


By P. L. RAINWATER 





. THIS IS THE REBUTTAL TO AN ANALYSIS OF THE AUTHOR'S 


FEBRUARY ARTICLE. MR. RAINWATER IS CHIEF OF RESEARCH AND 
INFORMATION, MISSISSIPP! EMPLOYMENT SECURITY COMMISSION 





Se READING in the May issue of 
\J the JourNAL the article referred to by 
its author as an “analysis” of “The Fallacy 
of Experience Rating” which appeared in 
the February issue, this author has been ex- 
periencing a new and strange sensation. 
Accustomed for 40 years to independent 
research and the free-wheeling process of 
forming his own conclusions after picking 
the brains of every man with wit enough 
to express an idea, the author now finds 
himself, according to the “analysis,” allied 
with “powerful forces.” If this were true— 
and it is not of course—it would represent 
a complete reversal both of mental ap- 
proach and personal predilections. 


The author is not among “the embittered 
followers of lost causes.” In fact, he is not 
the champion of any particular cause and 
he is not trying to reform anybody or any 
system. He has no gum shoes on his feet 
some people think Mississippians do not 
wear shoes—and no spyglass in his hand. 
He does have, however, some very definite 
views about unemployment compensation 
and the financial device which supports it. 
These positive ideas were expressed FOR 
THE RECORD in the interest of truth, as dis- 
tinct from propaganda, in “The Fallacy of Ex- 
perience Rating” which delineates in boiled- 
down essence his conclusions based on 
much study and ten years of practical ex- 
perience in the field of employment security. 





The views expressed in the article are 
not entitled, of course, to any more consid- 
eration than the force of merit and reason- 
ing impel. In the present article containing 
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the “defendant’s” rejoinder to the “plain- 
tiff’s’”’ statements, the author asks no more 
than a continuance of that “forbearance” 
which the proponents of experience rating 
so generously’ extend when confronted by 
one who makes bold to challenge them both 
because of the invalidity of their arguments 
and the injurious effects of the propaganda 
they use. 


Propaganda Technique 


The “analysis” is interesting not only be- 
cause of the points of view expressed about 
experience rating but also because of the 
role in which its author, and presumably 
those who work with him, is cast. He and 
his comrades and collaborators are veritable 
knights, brave and valiant warriors in shin- 
ing armor, standing at the threshold of the 
Congress (the modern Pass of Thermopy- 
lae) doing battle with a horde of Persians 
(those who regard experience rating as be- 
ing fallacious) in order, if possible, to pre- 
vent the “demise” of a principle which, 
should it ogcur, “would be mourned by all 
the states.” 

Nay more, the larger purposes for which 
these brave warriors fight constitute the 
“Great Issue—whether we are to be guided 
by the distinguished characteristics of the 
American free enterprise system or whether 
we are to become dominated by an imported 
philosophy of European collectivism.” “It 
is clear,” it says in the “analysis,” why we 
are still confronted with the experience rat- 
ing issue. It is but one of the many that 
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in the aggregate constitute the “Great Is- 
sue.” Speaking of the propaganda technique 
of “the bigger the whopper the more people 
will be inclined to believe it,” here is the 
great-grandpapa of all whoppers. Actually, 
the experience rating issue has no more re- 
lation to the conflict between the free enter- 
prise system of economics and that of “an 
imported philosophy of European collectiv- 
ism” than riparian rights in the bathrooms 
of big Washington juice men. Since a very 
great majority of the American people 
are attached, both traditionally and be- 
cause of personal rewards, to the system 
of free enterprise ‘and in fact loathe any 
form of “European collectivism,” the pro- 
fessional proponents of experience rating 
use the propaganda technique of trying to 
identify all analysis and resulting adverse 
criticism of experience rating with disloy- 
alty to “the distinguishing characteristics 
of the American free enterprise system.” 


The real reason, of course, “why we are 
still confronted with the experience rating 
issue” is the opposition to it that wells up 
from the people, as Woodrow Wilson once 
said: about the source of reform, and not the 
reason attributed by the Unemployment 
Benefit Advisors. No wonder, then, the 
professional promoters of experience rating 
wear the livery of brave defenders of free 
enterprise, to which substantially all are 
equally attached, while propagandizing for 
the perpetuation of a discriminatory plan 
of taxation for the support of unemploy- 
ment compensation! No wonder these 
brave warriors strive to place experience 
rating in a “privileged sanctuary” where 
no opponent can challenge it without en- 
countering the epithets of “underground 
indictment” and “camouflage attack”—terms 
used in the “analysis”—against the free en- 
terprise system as well as the other bul- 
warks of the American way of life. 


Of course, feeling the necessity of de- 
fending experience rating from behind the 
battlements of the American economic and 
political system, of which it is.in point of 
fact no necessary ingredient, the proponents 
reveal a lack of faith in the merits of their 
cause. The fear that “public opinion” will 
become “informed” about experience rating 
and “will prevail,” according to the demo- 
cratic tradition, chills the hearts and weak- 
ens the arms of the unhappy warriors. 
Knowing that the public does not have a 
closed mind, as propaganda always tries to 
achieve in contradistinction to education, 
which tries to achieve an open mind, it is 
little comfort to the author of the “anal- 
ysis” that experience rating is now “hardy 
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and luxuriant.” More and more, despite 
every propaganda effort, the public mind is 
isolating experience rating from the respect- 
able company of basic American economic 
and political principles and is giving it a 
realistic appraisal as a principle of taxation 
for the support of unemployment compen- 
sation. It is to scotch this tendency that 
paid propagandists have been placed athwart 
the doorway to free discussion of the sub- 
ject to growl menacingly at every dissenter. 
These propagandists are no mere summer 
soldiers enlisted for a skirmish, as this 
author is, without remuneration and for 
outside working hours only. They are, on 
the contrary, highly paid and veteran cam- 
paigners enlisted for the duration. But 
the skirmishers are increasing in numbers 
and they are more and more effective be- 
cause thrice armed. This is all to the good 
even if the worst fears of the propagandists 
for experience rating were to materialize 
and it (experience rating) “would imme- 
diately die.” 


Lacks Basic Philosophy 


To a student of American economic and 
political history, one of the most apparent 
observations about the “analysis” is its utter 
lack of basic philosophy. The approach is 
purely one of pragmatism, a two-dollar 
word meaning that basic principle is pre- 
eminently to be tested by the practical con- 
sequences of belief and purpose. Beliefs and 
purposes having been antecedently deter- 
mined without benefit of guiding principle, 
the approach to the problem is empirical 
and practical. Will the proposed course of 
action work? Does it have utility to the 
particular segment of the society or the 
special interest intended to be served by 
it? Is it possible to identify the proposed 
course of action as having “a clear relation” 
to other accepted and beneficial policies— 
so the politicians can vote and work for it? 
If so, then full sail ahead. 


But the economic ship of state, as well 
as the political, in this world of stormy and 
cross-purpose winds, needs ballast much 
more than it needs sails. Basic philosophy 
supplies the steadying force of ballast to- 
gether with sufficient sails to insure the for- 
ward progress of the ship, Pragmatism, on 
the contrary, supplies no ballast or stable 
force but SAILS ONLY. This is dangerous 
for any ship of state sailing the sea of de- 
mocracy, especially in such turbulent times. 
In this country, everything that has two 
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legs and doesn’t have feathers can vote; 
and public questions have a way of getting 
decided by numerical majorities. Today the 
pragmatist may rejoice that the majority 
accepts his program, but tomorrow his pro- 
gram may be gone “where the whangdoodle 
mourneth and the woodbine twineth” be- 
cause some other pragmatist has “out- 
pragmatised” him, thereby convincing the 
majority of the efhicacy of some other program 
which may be equally injurious to the peo- 
ple. So instead of trying to educate the body 
of the electorate to respect and adhere to 
basic economic and political principles, the 
country is presented with a flock of pro- 
fessional propagandists, backed by “power- 
ful forces” employing every conceivable 
technique of prejudice, passion and appeal 
to human frailties, each trying to persuade 
the majority that if his particular brand of 
propaganda is not swallowed posthaste by 
the people, the experience rating issue, for 
example, or some other equally phony is- 
sue, will be decided against the public in- 
terest. This bad process in a democracy is 
in striking contrast to “keeping the mind in 
motion” by reflecting on the real meaning 
and proper application of first principles as 
a “necessary means of keeping the waters 
pure,” as advocated by Jefferson. The point 
is, to put the matter specifically, democracy 
needs basic economic and political philos- 
ophies as palladia against the injustices and 
inequities that come from the dominance of 
group or class interests supporting the prag- 
matic aim of economic privileges. 


In fact, an undergirding philosophy, as 
distinct from mere policy of convenience or 
of technique of operation, is absolutely nec- 
essary to sustain life at its best, whether of 
individuals or programs or institutions or 
political parties. Indeed, one of the greatest 
weaknesses of the employment security pro- 
gram itself has been that the good philos- 
ophy that gave it birth died, or at least 
became dormant very soon afterwards, its 
“feeder roots” choked off by the discus- 
sions, and sometimes controversies, that 
have raged over the minutia of the program. 
If anyone doubts this, let him search the 
proceedings of the Interstate Conference 
over the years or attend the sessions of that 
body. Of course, it would be expected that 
at such meetings the administrative and 
operational problems would quite properly 
have the ascendancy, but not to the virtual 
exclusion of that life-sustaining element on 
which alone the program can flourish or 
perhaps even survive. Here, too, the rela- 
tion of basic principles to the solution of 
particular problems has not been relied on 
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program has been that the philosophy 
which gave it birth died—or at least 
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enough. A very great man, a student of 
both economics and politics, has correctly 
said that “principle will in most cases open 
the way for us to correct conclusions.” 


But basic philosophies or principles, whether 
economic or political, are mighty inconven- 
ient to the pragmatist—maybe that is the 
reason they are disliked. Many people with 
the pragmatic approach to problems have 
had no grounding in either economic or 
political principles which would lead them 
“to revert to First Principles,” as the Found- 
ing Fathers did, in testing the wisdom of 
proposed courses of action. In other cases, 
undoubtedly, although trained in basic philos- 
ophy, they have been able so to come to 
terms with the dominant trend of the times 
as to pursue with pragmatic flexibility so- 
called practical aims and purposes. Being 
“liberated” from first principles, such as 
guided their forebears, these organized groups 
led by professional propagandists now beset 
the nation as pressure groups on a scale 
heretofore unknown. These retrograded 
people lack the moral qualities, the lively 
imaginations and the wills to live the 
adventuresome lives of the spirit that 
characterized their grandfathers and their 
great-grandfathers who lived in the Age of 
Principle; and whatever pressure group they 
represent or however contradictory their 
aims and purposes, they are alike mining 
and sapping the economic and political foun- 
dations of the nation. “A plague on the 
houses” of all such! 

C. Van Woodward, professor of history 
at Johns Hopkins University, says in his 
recent book, Reunion and Reaction, that the 
depression of the 1870’s inaugurated “an 
era of reform, remorse, and morality—words 
characteristically reserved by Americans 
for hard times.” This statement of Profes- 
sor Woodward, along with abundant more 
recent evidence to the same effect, seems 
to suggest that the moral sense, that first 
excellence of well-organized man, is not 
as strong among us, to say the least, as 
heretofore. In other words, to get to the 
nub of the problem, the genuine “Great Is- 
sue” is not the one that the author of the 
“analysis” pointed to with owl-like gravity. 

The “Great Issue” is, rather, whether 
basic philosophies or principles, the same 
as guided the Washingtons, the Jeffersons, 
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the Jacksons, the Lincolns, the Clevelands 
and the Wilsons, are henceforth to be guides 
in leadership—in state legislatures, in Con- 
gress, in the executive and judicial branches 
of the respective governments and, equally 
as important, in the management and labor 
groups—or whether the traditional demo- 
cratic processes, in both the political and 
economic areas (and today, if ever they 
could, they can not be separated), are to 
be reduced, under the impact of the propa- 
ganda techniques of the pressure groups, to 
a point of depravity too profound to yield 
to correctives yet available. 


Of course, the propagandists of the expe- 
rience rating cult, though they may pass 
each other in the corridors of the Capitol 
with their tongues in their cheeks like the 
Roman augurs, are, quite unwittingly no 
doubt, “but one of the many that, in the 
aggregate, constitute the Great” danger. If 
the first alternative of the real great issue 
shall prevail, this nation will continue to 
be a beacon in the world, as it has been in 
so marked a degree in the past. But if the 
latter alternative shall prevail, then all the 
mounds of reason as well as of right that 
were so honorably erected by the distin- 
guished Founding Fathers and sustained 
by their successors for more than 150 years 
will have been prostrated by a hurricane of 
public immorality; and this nation will then 
assume a character which all the tears of 
posterity will never wash away. 


The essence of the problem is, therefore, 
supremely one of morality. It is profoundly 
hoped that every pressure group, together 
with the propagandists who do their bid- 
ding, will recognize this point and under 
the pricking of conscience or the compul- 
sion of “an informed public opinion” govern 
themselves accordingly. If there be those, 
however, who, out of obstinate natures, 
steadfastly refuse to recognize this and other 
points made by this author during the course 
of this discussion, assurance is hereby given 
that there will be no such unhappy outcome 
as that reported in an interview between a 
governor of Mississippi and a young long- 
term convict in the penitentiary. The gov- 
ernor asked, “What are you here for, boy?” 
The prisoner replied, “I was shootin’ craps, 
capt’ an’ killed a man.” “Why did you 
kill him?” asked the governor. The young 
convict replied with vigor, “I made my 
point, suh, and he wouldn’t recognize it.” 


Since, then, the cause of the pain in the 
body politic has been correctly diagnosed to 
be a weak sense of public morality in much 
of the leadership, brought on by indiffer- 
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ence, confusion, frustration or just acqui- 
escence—or a combination of these—on the 
part of the people, the professor in this 
author is disposed to try some elaborate 
explanations. For example, the author might 
try to determine why men who ought to be 
trying to save the country are, like blind 
Sampson, grinding at the mills of the Phil- 
istines as lobbyists, propagandists and serv- 
ers of other special interests; or, again, why 
such men have low temptation boiling points 
and such marked tendencies to betray 
the public interest. But knowing firsthand the 
tendency of professors to be abstruse, the 
duty is yielded to a Mississippi plowman at 
the suggestion of Thomas Jefferson, who 
said, “State a moral case to a plowman and 
a professor. The former will decide as well 
and often better than the latter, because he 
has not been led astray by artificial rules.” 


“‘Tooth-Counting’’ Machine 
Broke Down 


In his efforts to subject to criticism this 
author’s views of the unemployment risk, 
the author of the “analysis” revealed that 
his “tooth-counting” machine was skipping 
as badly as a well-known radio comedian’s 
Maxwell. After correctly stating that the 
major premise in “The Fallacy of Experi- 
ence Rating” was that unemployment is 
inherent in the private enterprise system; 
that employers, whether in stable or unsta- 
ble industries, have no appreciable control 
over it; and that, therefore, responsibility 
for unemployment is joint and indivisible; 
there followed a frail three-pronged attack 
on the premise. First, the pertinent ques- 
tion was raised as to why, if the premise 
be true, unemployment compensation is 
supported by an employer payroll tax in- 
stead of being financed out of general reve- 
nue, Second, the premise was subjected to 
name-calling instead of the promised “tooth- 
counting.” Third, the validity of the premise 
was arbitrarily denied. Then, there fol- 
lowed a narrative which touched industrial 
operations at several points on its surface 
but failed completely to plumb its depths; 
and this would, of course, have been neces- 
sary to test the validity of the premise. 


To deal briefly, now, with the question 
of why unemployment compensation should 
be financed by a payroll tax instead of out 
of the general revenue: “Why,” in view of 
the premise, “shouldn’t we all be obliged 
to finance it—and not just employers?” It’s 
a fair question and the answer is that “we 
all” should “be obliged to finance” the bene- 
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fit cost of unemployment compensation— 
but not out of the general revenue. 


The payroll tax to support unemployment 
compensation is sound as being simply a 
part of the wages the employer pays. In 
other words, the amount of each employer’s 
unemployment compensation taxes, under a 
rational tax plan, would become a part of 
the wages he pays and as such be passed on 
to the consumer, as other wages are, to be 
reflected in the price of the goods and serv- 
ices produced. There would seem to be no 
more reason, therefore, for paying unem- 
ployment compensation taxes, truly a part 
of wages, out of the general revenue than 
for paying any other wages out of that fund. 
If each employer paid the same tax rate on 
the taxable portion of his payroll, he would 
suffer no competitive disadvantage because 
of such tax. Unemployment compensation 
taxes, if rates were uniform, would be in 
fact as well as in theory a relatively uniform 
portion of the cost of goods and services. 
As such cost, it could be passed on uniformly 
to consumers. Hence, “we all,” in that 
event, would rightly “be obliged to finance” 
the benefit cost of unemployment compen- 
sation. Furthermore, if the tax rate were 


uniform, the unfair and discriminatory com- 
petitive advantage to some employers and 
disadvantages to others arising out of the 


present crazy-quilt tax device would cease 
to exist. This would be good for the econ- 
omy generally and especially good for the 
durable goods industries, which are the cor- 
nerstones of the business and employment 
structure. 

The joint-responsibility premise, as dis- 
tinct from the individual-employer-respon- 
sibility view, involves, according to the 
author of the May article, both a “defeatist” 
and a “socialistic approach” to the problem. 
The joint-responsibility premise does not, 
of course, discount the value of managerial 
effort. It merely recognizes the fact that 
the amount of unemployment in an employ- 
er’s plant, whether: in a stable or unstable 
industry, is substantially determined by forces 
beyond employer control, The premise in- 
volves, further, the view that such unem- 
ployment as may be within the control of 
management is so small a percentage of 
the total as not to be appreciable, and cer- 
tainly not large enough to justify the highly 
complex device of experience rating with 
all of its attendant evil results. This is no 
“defeatist” or unusual viewpoint. Even the 
author of the “analysis” admits almost as 
much when it is held that all unemployment 
except a very small fraction of the total is 
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All unemployment except a very small 
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beyond employer control—a fraction, in his 
view, just large enough to justify experi- 
ence rating. It is held, further, as _ re- 
spects that large portion of unemployment 
in excess of the modicum for which employ- 
ers should be held responsible, that it is 
quite all right to be “all for one—one for 
all.” Even the Wisconsin law, it is pointed 
out, recognizes this principle and accord- 
ingly does not provide for the allocation of 
a considerable amount of unemployment on 
an individual basis. “Beyond the highest 
tax set out in the experience rating formu- 
lae,” the Wisconsin law provides that “the 
risk of unemployment is in effect pooled. 
Thus the contributions of all employers are 
used to pay the benefit costs of any partic- 
ular employer which cannot be met by the 
highest contribution rate provided in the 
state law.” Thus, it would seem to follow 
that if it is “essentially socialistic” to as- 
sume “collective and indivisible” responsi- 
bility for substantially all unemployment, 
or even all for tax-rate purposes, then, even 
in Wisconsin, where some 90 per cent of all 
unemployment is admittedly unavoidable 
because beyond employer control, one would 
be some 90 per cent socialistic if he accepted 
this fact. Of course, the truth of the matter 
is that there is no real relation between 
one’s views about experience rating and his 
views about Socialism, and it is unfortunate 
that the proponents of experience rating use 
this “smear” tactic. 


“It is regrettable,” that the proponents 
“of experience rating continue,” too, in their 
obstinate insistence—against the daily ob- 
servations and experience of millions—that 
employers have any appreciable control 
over unemployment. One of these days 
when the drive for guaranteed annual wages 
gathers enough momentum to be a real bar- 
gaining point or, worse, a political asset, 
those groups that have been during the 
years propagandizing for experience rating 
are going to get an “elegant sufficiency” 
of incentive to stabilize employment. Then, 
indeed, the sky will be dark with chickens 
coming home to roost. 


But before the sky is thus darkened, per- 
haps Congress can be sufficiently informed 
to cause it to perform its plain duty of 
cutting “experience rating’s precarious root 
federal statutes.” Failing this, 
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it will not be surprising if some tax- 
payer alleging failure to receive due process 
under the Fourteenth Amendment to the 
Constitution files suit to test the constitu- 
tionality of experience rating. Such a suit, 
supported by the kind of brief that is po- 
tentially possible, would succeed, some schol- 
ars believe, in compelling the courts to 
strike down this iniquitous tax device. 


Causes of Unemployment 
Justify Uniform Tax Rate 


The author of the “analysis” was evi- 
dently very hard pressed to find recent 
scholarly authority to support the view that 
the individual employer has any appreciable 
control over unemployment in his plant. 
In an effort to support the theory of indi- 
vidual employer responsibility, Mr. Michael 
Wormel, Chief Actuary of the Bureau of 
Employment Security, was correctly quoted, 
but out of context and in such connection 
as to convey a meaning not supported by 
the address. Mr. Wormel’s statement in the 
quotation to the effect that the distinction 
between unemployment insurance and other 
forms of insurance was one of degree only 
referred to unemployment as an insurable 
risk and not at all to individual employer re- 
sponsibility for unemployment. In fact, Mr. 
Wormel states in his address that “the inct- 
dence of unemployment is governed primarily 
by economic factors, including domestic public 
policy, and international relations, which are 
subject to wide, and at times, sudden changes.” 
Insoiar as the causes of unemployment are 
treated in Mr. Wormel’s address, they seem 
to align, accordingly, with those supported 
by this author in “The Fallacy of Experi- 
ence Rating.” In this connection the later 
views on experience rating of Dr. Charles 
A. Meyers, whose study on job stabilization 
and the Wisconsin law in 1938 was referred 
to in the “analysis,” are significant. In an 
article in the June, 1945 issue of the Ameri- 
can Economic Review, Dr. Meyers, now 
professor of industrial relations in the 
Massachusetts Institute of Technology, de- 
veloped the point that under experience 
rating individual employer tax rates were 
not related to employer efforts to stabilize 
employment and that the system in actual 
practice was disadvantageous to social gains. 


Of course, as previously stated, joint and 
indivisible responsibility for unemployment 
does not discount the value of good man- 
agement. There is certainly plenty of room 
in this concept for “steadier jobs” con- 
ferences so much stressed by the author of 
the “analysis.” 
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It is the daily observation and experience 
of millions of employers and workers that 
the causes of unemployment operate inde- 
pendent of the most careful planning or 
management. A recent layoff of 800 work- 
ers for an indefinite period in a Mississippi 
plant may be taken as a typical case. In a 
statement to the press giving the reason for 
the layoff the plant manager said: “The lay- 
off was necessary because of unexpected 
customer sales resistance which indicates a 
complete reversal of the market analysis 
made less than two months ago.” He went 
on to say that whereas for “the third period, 
the schedule called for the shipment of 
18,225 units, customers’ orders for the pe- 
riod amounted to only 8,649.” He pointed 
out that “since customers have not been 
buying, many thousands of units now in 
process will be completed and added to the 
finished goods total already numbering 


50,000 units.” 


Yet, hundreds of thousands of employers 
in this country, because of such economic 
conditions entirely beyond their control, are 
required under experience rating to pay ex- 
cessively high unemployment compensation 
tax rates, while other employers who hap- 
pen to be in naturally stable industries but 
who generally exhibit less manageriai abil- 
ity than employers in the unstable indus- 
tries pay exceedingly little taxes or even 
none at all. In addition, under the federal 
requirements of the Unemployment Tax 
Act only about one half of the country’s 
covered employers can qualify for consid- 
eration for tax reduction and therefore are 
required to pay the standard rate of 2.7 
per cent. In this way the burden of indus- 
trial unemployment is unequally and un- 
justly distributed among the country’s mil- 
lion and a half émployers. Worse still, 
under the particular distribution of tax rates 
imposed by experience rating, the high-tax- 
rate employers must absorb their taxes since 
they cannot pass the expense item on to the 
consumer as other wages because of the 
very unfair and disadvantageous competi- 
tion which experience rating itself creates. 


And why does Congress permit this state 
of affairs to continue? The reason is that, 
aside from the subject being a very tech- 
nical one and its real results on industry not 
easy to ferret out, the mental stereotypes 
used by the propagandists for experience 
rating have been more effective before Con- 
gressional committees than the facts. That 
experience rating still flourishes, then, re- 
flects great glory on its professional propa- 
gandists as operators while at the same time 
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diminishing the importance of their role in 
history. And is it “surprising that such a 
reprehensible principle has so flourished as 
to become incorporated, in one form or an- 
other, in the unemployment compensation 
laws of every state?” Not at all, the reason 
being that the states are, in effect, prohib- 
ited by federal law from reducing unem- 
ployment compensation taxes below the 
standard 2.7 per cent except on the prin- 
ciple of experience rating. In short, the 
states have been compelled to accept expe- 
rience rating in order to reduce taxes and 
thus, despite liberalized benefit formulae, 
prevent the trust funds from becoming ex- 
cessively large. It is difficult to believe that 
Congress will permit this situation to exist 
much longer. 


Risks of Industrial Accidents 
and Industrial Unemployment 
Basically Different 


Of course, the author of the “analysis” 
could not fail to say, “There is, in fact, a 
clear relation between the risk of industrial 
accidents and industrial unemployment”; 
and he correctly gives certain points of re- 
lationship. However, none of these rela- 
tionships belong to the distinguishing and 
essential natures of industrial unemployment 
and industrial accidents. The points of re- 
lationship used are each and all external or 
nonessential to the real natures of the two 
hazards of the modern industrial system, in 
contrast to the internal and essential differ- 
ences. The proponents of experience rat- 
ing, when they compare unemployment risk 
with accident risk—and they always do— 
simply seem not to know that the points of 
comparison they use have no connection 
with the real quality and essence of the 
two hazards. In short, they make an incor- 
rect inference based on a general point of 
view of interest and purpose. This is the 
view of the pragmatist—it is true if it works. 
The fact that each of the hazards of unem- 
ployment and industrial accidents adhere 
to the industrial system and that each is 
an insurable risk does not support the in- 
ference that, therefore, each should be sup- 
ported by the same or even a similar tax 
plan. So to conclude is faulty reasoning— 
the wrong inference or maybe the uncon- 
scious inference based on the economic mo- 
tivations of group or class interest. 


What passes for reasoning, in this con- 
nection, as in many others, among the pro- 
ponents of experience rating, is as fallacious 
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as it would be to try to maintain that man 
has no internal essence that distinguishes 
him from the other primates simply because 
there are many points in the body structures 
of homo sapiens and the other higher pri- 
mates that show a “clear relation”; or, again, 
that because the number of inches of rain- 
fall in England during a certain year cor- 
responded exactly to the number of bishops 
ordained in the same period, these two 
events had “a clear relation.” 


Cost Accounting by Industry 
Unsound 


With reference to operational cost, it is 
well to begin with the basic fact that the 
industrial system is not, and cannot be, 
operated with each industry in a sealed, air- 
tight compartment, so to speak. The strength 
and value of the whole require that each 
industry be a unit of an integrated system. 
The strength of the system is the strength 
of the individual industry and the strength 
of the individual industry is the strength of 
the system. This means that in the pattern 
of industry at the local level there must be, 
and there is, the recognition of interdepend- 
ence and the principle of reciprocity at 
work, Although some industries in the sys- 
tem are unstable, they are certaiuly not, 
on that account, unimportant. On the con- 
trary, most of the unstable industries largely 
contribute to, and in some areas actually 
maintain, the stability of other industries. 
Nearly every state has types of such un- 
stable industries without which the econ- 
omy would be weak and unable to support 
even the stable industries. Such unstable 
industries operating up to the norm for the 
industry should, and they do, have the re- 
spect, cooperation and, when needed, the 
aid of the financial institutions of the com- 
munities in which they exist. 


To illustrate the operation of these prin- 
ciples, more or less true in all the states, 
consider the lumber and basic products in- 
dustries in Mississippi. This group of in- 
dustries is by far the largest in the state, 
employing approximately a monthly aver- 
age of 40,000 workers and having an annual 
payroll of about $60 million, Although 
highly unstable, with high unemployment 
resulting from seasonal factors as well as 
erratic markets, these industries are the 
mainstay of the wholesale and retail trade 
and the financial institutions of many com- 
munities. In short, these unstable industries 
largely uphold, support and maintain not 
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only the stable industries, but also most other 
services, in many communities of the state. 


The author of the May article touching 
the matter of operational cost, holds that 
each industry should bear its own cost of 
unemployment so that “the cost of produc- 
tion and distribution be rather accurately 
reflected in the ultimate purchase price.” 
The failure even under experience rating 
“properly to allocate one of the real costs 
of production—the cost of unemployment,” 
is regarded and called “subsidization of 
some industries at the expense of others.” 
Paul A. Raushenbush, Director of the Un- 
employment Compensation Department in 
Wisconsin, testifying in Washington before 
the Committee of Ways and Means, House 
of Representatives, on June 7, 1946, indulged 
in this bit of flapdoodle by saying that some 
employers (those in the unstable industries, 
for example) were trying to “pass the hat to 
get their costs subsidized by other indus- 
tries.” Arguing for the retention of “the 
sound American principle” of experience 
rating in opposition to “a flat-rate contri- 
bution system” he bravely asserted that 
“hat-passing” was not “the American way 
of conducting*a business” and that “some- 
times we have to pay a price to preserve the 


principles and the economic system we be- 
lieve in.” 


The intended associated meaning of the 
above typical statements of the propagand- 
ists for experience rating is wholly inappli- 
cable to the facts and realities of industrial 
operation. It is false analogy apparently 
intended to deceive, and it uses well-known 
mental stereotypes, such as the public dis- 
like for “hat-passers,” and the universal ap- 
plause for the American virtues of individual 
initiative, business enterprise and _ self- 
sufficiency, to further the design of achiev- 
ing a purpose entirely unrelated to good 
industrial practice or principle—in short, 
experience rating. Proponents of experience 
rating know that the principle of cost ac- 
counting applied to each industry in the 
industrial system is not only impractical 
and undesirable, but impossible as well. It 
is equally well known that experience rat- 
ing itself, as the author of the May “analysis” 
points out, makes no real effort to apply the 
principle of cost accounting for the very 
good reason that to do so would “tax out 
of existence” basically important industries. 
The benefit cost of unemployment cannot, 
therefore, be applied industry by industry 
not only because it is theoretically unsound 
but also because the industrial order as it 
exists today could not survive any serious 
effort to apply the theory, To try to sup- 
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port the principle of experience rating un- 
der a theory which has no basis in either 
reality or good practice is merely to try to 
hold on desperately to a bad cause, This 
may explain, then, why the propagandists 
for experience rating use innuendo, false 
analogy and insinuation in an effort to bring 
about a subtle instillment in the public mind 
that experience rating somehow connotes 
“sound business practices,” “steadier jobs” 
and the “American way,” in contrast to 
“hat-passing,” “subsidies” and other dan- 
gerous tinkering with the private enterprise 
system—the alleged fruits of a “flat-rate 
contribution system.” These alternatives 
are each the very antithesis of truth and 
fact, and the error, whether innocent or 
willful, if permitted to control, will continue 
to bewilder us in one false consequence 
after another in endless succession. 


Mississippi-Type Plan 


Mississippi was the last of the 51 juris- 
dictions to enact experience rating provi- 
sions. Becoming effective July 1, 1948, 
annual income from taxes has since that 
date been reduced approximately 50 per 
cent. However, despite high benefit pay- 
ments during the last three years, the trust 
fund is today adequate to pay maximum 
benefits to 117 per cent of the eligible cov- 
ered workers. In relation to adequacy, the 
Mississippi trust fund is next to the head 
of the class of 51 jurisdictions. 


The Mississippi law requires the Em- 
ployment Security Commission, not later 
than February first of the year in which the 
legislature meets in regular session, to 
make recommendations respecting possible 
amendments to the law. The Commission, 
until February, 1948, consistently recom- 
mended that experience rating provisions be 
not enacted. In each of the regular sessions 
of 1944 and 1946, bills providing for expe- 
rience rating were defeated in the house 
where they were introduced. Just prior to 
the 1948 legislative session, the commission 
appraising the situation concluded that the 
trust fund was adequate and should not be 
permitted to increase in amount. Taxes, the 
commission thought, should therefore be 
reduced. But the restrictions of federal law 
made the enactment of experience rating 
the only means of reducing income from 
taxes. The commission stated, accordingly, 
in its 1948 recommendations, that while ex- 
perience rating was a discriminatory tax 
device, its enactment might be advisable 
since an across-the-board reduction in tax 
rates was in effect prohibited by federal law. 
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A bill containing experience rating provi- 
sions was accordingly drawn and _ intro- 
duced as a proposed amendment to the law. 
This commission-sponsored bill provided 
that individual employer tax rates be deter- 
mined by the annual average percentage of 
employer payroll declines over an expe- 
rience period of a minimum of three years 
and a maximum of five years. The legisla- 
tive purpose in this respect was to devise 
a plan which would yield as nearly as pos- 
sible, within the framework of federal law, 
the same tax rate for each employer. This 
enacted bill certainly achieved the legisla- 
tive intent with reference to tax rates. Each 
year since its enactment, the average tax 
rate for approximately 4,500 rated employers 
has been less than one tenth of 1 per cent 
above the minimum of .9 per cent. 


After the commission-sponsored bill had 
passed the House, but before it was consid- 
ered by the Senate, another experience rat- 
ing bill containing, like the recent New 
York law, for example, all the administra- 
tive monstrosities and all the necessary de- 
vices for shifting the cost of unemployment 
unequally to those employers least able to 
pay it, was introduced into the Senate. This 
bill, sponsored by a local businessman but 
certainly inspired and very probably drawn 
by a person or persons outside the state, 
was, after hearings before the Finance Com- 
mittee of the Senate, reported out of that 
committee with the recommendation, “Do 
not pass.’ The commission-sponsored bill 
then passed the Senate with only a few 
dissenting votes. 

The Mississippi-type plan of experience 
rating takes account of, and is fitted to, the 
particular pattern of industry in the state. 
This pattern contains many highly un- 
stable industries such as those in the lumber 
and timber basic products group, cotton 
seed oil mills, construction, textiles, garment 
manufacturing and the packing of sea food. Of 
course, under any type of experience rating 
plan, the employers in the stable industries 
would be expected to receive the minimum, 
or near the minirfium, rate. In a few 
states, however, of which Wisconsin is one, 
the law provides a special device or tech- 
nique whereby some employers are able to 
become eligible for a tax rate lower than 
that dictated by their experience with un- 
employment. Thus, for example, approxi- 
mately 45 per cent of the rated employers 
in Wisconsin pay no unemployment com- 
pensation tax whatever, thereby shifting the 
burden to less fortunate employers. Thus, 
who pays the price “to preserve the prin- 
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ciples and the kind of economic system we 
believe in”? 


Under the Mississippi-type plan, prac- 
tically all employers, both those in stable 
and those in unstable industries, if they 
qualify under federal law, when their rate 
is determined in accordance with law, have 
the minimum, or near the minimum, tax 
rate. This means that in Mississippi expe- 
rience rating takes account of the norm 
of employment in each industry and does 
not permit the tax rate to be affected by 
unemployment which is inherent in the na- 
ture of the industry and a result of the 
conditions under which it must operate. 


Although experience rating in unemploy- 
ment compensation is fallacious in prin- 
ciple, one of its practical defects is the 
failure of any device yet used to give a 
“proper” or correct measure of an employ- 
er’s risk with unemployment. All that is 
claimed for payroll variation is that it is 
both a more correct device and a more 
honest device than any other presently in 
use—and there are many. When rates are 
determined by payroll variation, the for- 
mula is applied to each employer’s experi- 
ence as revealed by his payroll, with the 
result that the employer knows that the 
outcome is his own experience and not part 
his experience and part some other em- 
ployer’s experience, as results in any charge- 
back devise. In contrast, too, benefit charging 
as a determinant of tax rates has resulted 
in numerous legal devices which excuse 
employers from having their accounts charged 
with many of the benefits paid their unem- 
ployed workers that should in keeping with 
consistency be charged. 


Inasmuch as the author has already been 
dubbed, in effect, by the professional pro- 
ponents of experience rating, a maverick 
rushing hell-bent up the left fork, he will 
say that in order “to preserve the princi- 
ples and economic system we believe in,” 
the Mississippi employer referred to by the 
author of the “analysis,” who, because of 
the unstable nature of his business, could 
operate “fdr only six months in each year 
and then shut down,” assuming that his 
annual payrolls remain approximately con- 
stant, should be entitled to the minimum tax 
rate, as the Mississippi law does in fact 
provide, just as the banker, because of the 
nature of his business, pays the minimum 
rate. It is not true, however, as the “analy- 
sis” seemed to imply, that Mississippi would 
as a matter of course permit the released 
workers from the six-months-shut-down 
plant to exhaust their benefits. Of course, 
such layed-off workers would draw benefits 
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only if they were not referred and placed on 
suitable work or failed to obtain work 
either through their own efforts or other- 
wise. With respect to benefit exhaustions, 
the exhaustion ratio in Mississippi com- 
pares favorably with that of Wisconsin and 
it is lower in Mississippi than in the ma- 


And lastly, by way of a Parthian shot, 
even though the professional advocates of 
experience rating dislike the “Mississippi- 
type plan,” it would probably be the better 
part of valor for them to heed this injunc- 
tion of holy writ: “Ephraim is joined to his 
idols; let him alone.” [The End] 








jority of the states. 





WHO IS AN EMPLOYER? 


(Recent decisions on when an individual is considered an employer, 
as reported in CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Case 


The Decision 





A retailer who had leased a depart- 
ment to another retailer claimed 
the second retailer’s workers were 
not in his employ. 

A storage garage owner claimed 
that the repair business run on 
his premises was a separate enter- 
prise, and that its employees did 
not count toward his total. 

The owner of a fleet of taxis said 
the drivers were not employees 
because he simply rented cabs to 
drivers and had no idea how much 
they earned. 

An orphan boy went to live with 
the family of his buddy. He helped 
with work around the farm but 
received no pay. 

A group of students did odd jobs 
around a school to earn tuition 
and room and board. 

The owner of a mill made a deal 
to pay an operator at a standard 
rate, the operator to hire and pay 
necessary help. 

A caterer claimed that part-time 
help borrowed from the staff of 
his client manufacturer for a few 
minutes at lunch time were not 
his employees. 

Four men owned controlling interests 
of 70 and 80 per cent in two dog 
tracks in different cities. Neither 
track alone had enough employees 
to come under the law. 

An old man hung around a used- 
car lot run by a friend and occa- 
sionally answered the phone for 
him. There was no payment for 
these favors. 

One man went to work for another 
to learn the business, leading up 
to an eventual partnership. 





Since both retailers derived finan- 
cial benefits from the joint opera- 
tion, both are employers. 


The subsidiary was not independently 
established; the garage owner is 
the employer under the law. 


The court of appeals said as long 
as he could fire the drivers and 
they were operating under his 
franchise, he was an employer. 


The farmer is not an employer. 


The school is an employer. 


The owner is the employer of both 
the operator and his employees. 


Since he had control over them, 


they were his employees. 


Since the Arizona statute says two 
enterprises are considered together 
if they are “owned or controlled” 
by the same people, the group is 
an employer. 

The car lot owner is not an 
ployer in this case. 


em- 


the 


He was not an employee in 
usual sense. 





Ref. 
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BIAS and PREJUDICE 


as Disqualification of Arbitrators 


By MARTIN GALLIN 


Bes, AND PREJUDICE are two 
words which, standing alone, suggest 
that an arbitrator be disqualified out of 
hand. Probably, too, any arbitrator who 
exhibited both these qualities in an arbitra- 
tion would be held to be hardly fit to con- 
duct anything resembling a quasi-judicial 
proceeding. The issue, however, is not so 
simple. What is “bias” and what is “preju- 
dice”? Over the years, litigants before 
arbitration tribunals have offered every aspect 
of the subject, including the possibility of 
delving into the subconscious, and out of 
the mass of cases have emerged certain 
well-defined principles. This article is 
centered on the New York cases, because 
of the volume of arbitration litigation in 
that commercial center; but it is believed 
that the principles expounded will hold 
good generally. 


Claims of subconscious bias, the most 
obvious to plead and the hardest to dis- 
prove, are an old story to the courts. They 
are not really interested in probing every 
intangible, since that would obviously dis- 
qualify almost everyone but a few of the 
saints. As far back as 1875, the New York 
Court of Appeals heard argument that a 
commissioner, appointed under the charter 
of the City of Syracuse to ascertain and 
assess the damages for lands taken for 
streets, was disqualified because he was a 
trustee of a religious corporation owning 
premises liable to assessment for benefits.’ 

After pointing out that the facts showed 
that the office of trustee did not confer 
upon the commissioner any interest in the 
property of the corporation or impose upon 
him any personal liability for its debts and 
assessments, and further that the commis- 
sioner was not a pew owner, and had no 
other pecuniary interest, the court said: 





THE AUTHOR IS A FELLOW IN THE 
DEPARTMENT OF LAW, SCHOOL OF 
BUSINESS AND CIVIC ADMINISTRA- 
TION, CITY COLLEGE OF NEW YORK 





“The duty imposed upon the commis- 
sioners of assessments in this case required 
the exercise of judgment and discretion. 
This is true, to a greater or less extent, in 
most cases of boards appointed for the 
discharge of duties connected with the ad- 
ministration of the local affairs of munici- 
palities, but it has not been supposed that 
a remote interest in the subject to which 
the appointment relates would disqualify a 
member of the board from acting under his 
appointment. Great public inconvenience 
would result from establishing such a rule. 
There are many town and city officers who 
are called upon to discharge public duties 
which may remotely affect their pecuniary 
interests. Assessors are officers of this 
kind, but they are not incapacitated from 
assessing the property of other citizens by 
the fact that they own property also liable 
to assessment, the taxation of which may 
be affected by the rate of assessment of the 
other property within their jurisdiction.” 

The court mentioned in passing the stand- 
ard exception that a stockholder in a cor- 
poration would be disqualified from passing 
on something affecting the corporation. In 
a similar vein, the United States circuit 
court for Vermont, in a suit to set aside an 
award for damage to plaintiff's lands on the 
ground of partiality,? also pointed out that: 

“He was a little jealous of the other 
arbitrator, because of his being chosen by 
the orator, and of his former acting as such. 





1 People ex rel. Alfred A. Howlett v. The 
Mayor, etc., 63 N. Y. 291 (1875). 
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2 Silver v. Connecticut River. Lumber Com- 
pany, 40 F. 192 (Cir. Ct., D. Vt., 1889). 
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The master finds that honestly and without 
conscious purpose he suffered these things to, 
and they did, a little warp and bias his judg- 
ment in favor of the defendant, against the 
orator and made his estimate of the damage 
higher. The principle of these things appears 
to have been the attitude of the other arbitra- 
tor. This arose upon the occasion and was 
not inherent. From lack of independence 
and strength his judgment appears to have 
become adjusted to balance the supposed 
leaning of that other arbitrator. The views, 
opinions and inclinations of triers, as they 
arise in the course of proceedings before 
them, in respect of the various phases of 
the suject and positions of one another, 
ought not to disturb the result honestly 
reached by them Arbitrators are 
judges chosen by the parties for them- 
selves, and, when so chosen, they must be 
taken as they are.” 


Beyond the subconscious and the tenuous 
are the standard rules as to prejudice and 
bias. One of the basic rules was explained 
by Judge Pound in 1925: 


“ ..a known interest does not disqualify 
and the parties may not complain merely 
because the arbitrators named were known 
to be chosen with a view to a particular 
relationship to their nominator or to the 
subject matter of the controversy.” * 


All that is required is the ancient rule 
that “An arbitrator acts in a quasi-judicial 
capacity and should possess the judicial 
qualifications of fairness to both parties so 
that he may render a faithful, honest and 
disinterested opinion.” ‘ 


Proof of business relations between the 
parties and arbitrators, standing alone, is 
not sufficient to constitute bias and preju- 
dice.” The Appellate Division of the New 
York State Supreme Court (affirmed by the 
Court of Appeals of New York), in the 
case of E. Richard Meinig Company v. 
Katakura & Company, Ltd.,° irritably noted: 


“It is idle to urge that simply because of 
his connections with a corporation which 
occasionally purchased raw silk from the 
appellant he was thereby disqualified from 


acting as an imparital member of the board 
of arbitrators. If we were to give heed to 
the contentions of every unsuccessful liti- 
gant, based upon the flimsy ground as- 
signed here, it would be well-nigh impossi- 
ble to carry out that part of the contract 
pertaining to arbitration.” 


Normal business relationships are also 
nondisqualifying. For example, in the case 
of St. George Textile Corporation v. Brook- 
side Mills, Inc.,, X was one of a panel of 
arbitrators. Appellant claimed that he was 
disqualified because of the following fact 
set-up: 

X was the president of Y Corporation. 
Y Corporation was a customer of Z Mills, 
and indebted to it. There was a close 
community of interest between Z Mills and 
the respondent in this case. 


The court found that the facts actually 
were that Y Corporation was a customer 
of Z Mills, but was actually indebted to A 
factor who factored the accounts of Z Mills. 
The only connection between Z Mills and 
respondent was that the president of Z 
Mills was personally the respondent’s sales 
agent. 

This relationship was held a normal busi- 
ness one and not sufficient to disqualify the 
arbitrator. 


Another interesting rule is the following: 


“Tt is true that one of the first requisites 
of an arbitrator is that he possess judicial 
impartiality and that he be free from bias. 
It has been held, however, that when an 
arbitrator has previously formed and ex- 
pressed an opinion upon the matter sub- 
mitted to him, such fact did not necessarily 
constitute a ground for setting aside the 
award. [citations].”* The burden 
rests on the party making the charge. 


And another: 


“That the arbitrator appointed by the 
respondent took a keen interest in the mat- 
ter is quite evident, as is also the fact that 
he was strongly convinced of the merits 
of the respondent’s claim. This is no more 
than the attitude of the arbitrator appointed 








3 Matter of the Arbitration between American 
Eagle Fire Insurance Company and New Jersey 
Fire Insurance Company, 240 N. Y. 398, 405 
(1925). 

* See footnote 6. 

5 Knickerbocker Textile Corporation v. Sheila- 
Lynn, Inc., 172 Misc. 1015, 16 N. Y. S. (2d) 435 
(S. Ct., N. ¥. Co., 1939), aff’d 20 N. Y. S. (2d) 
985 (1940); HEH. Richard Meinig Company v. 
Katakura & Company, Ltd., 241 App. Div. 406, 
272 N. Y. S. 735 (1934), aff’d without opinion 
266 N. Y. 418, 195 N. E. 134 (1934); Janet 
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Shops, Inc. v. Tweens, Inc., 82 N. Y. S. (2d) 
185 (S. Ct., N. Y. Co., 1948); Application of 
Shapiro, 197 Misc. 241, 97 N. Y. S. (2d) 644 
(S. Ct., Sullivan Co., 1949), order mod. 98 
N. Y. S. (2d) 451 (1950); In re Atlantic Rayon 
Corporation, New York Law Journal, June 28, 
1950 (S. Ct., N. Y. Co.). 

6272 N. Y. S., p. 736 (cited at footnote 5). 

7S. Ct., N. Y. Co., 1948. 

8 Everett v. Brown, 120 Misc. 349, 198 N. Y. S. 
463 (S. Ct., Onondaga Co., 1923). 
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The net result of the cases is that the 
courts are seeking to secure an impartial 
and fair trial within the bounds of human 
experience—not among the angels. 





by the appellant. There is nothing to show 
bias against the appellant which requires 
the setting aside of this arbitration.” * 


Similar holdings have been recorded in 
the cases of appraisers, and they are set 
forth in this article because the courts 
have suggested that the difference is only 
one in terminology.” The-Circuit Court of 
Appeals for the Fourth Circuit (cert. den. 
by the Supreme Court) has stated: 


“We should be leathe to hold that the 
mere fact that an appraiser has served in ap- 
praisal proceedings on previous occasions 
for a party to an arbitration constitutes 
conclusive evidence of bias or partiality, 
for in a recent case, Young v. New York 
Underwriters’ Ins. Co., 207 N. C. 188, 176 
S. E. 271, the Supreme Court of North 
Carolina has held to the contrary and such 
is the general rule.” ™ 


Having seen how strong must be the 
facts which disqualify an arbitrator and the 
extent to which the presumption of honesty 
in the case of an honorable man goes, the 
question next arises as to when the line is 
crossed. The remainder of this article ex- 
amines that point. 


One caveat must be pointed out, although 
it is an obvious one. The courts are not 
interested in, and will not examine, ques- 
tions of errors of judgment.” Something 
more must be shown to constitute a basis 
for disqualification—and it is submitted that 
the cases show much more than the in- 
tangible. The facts which disqualify are 
certain and strong. 


Oft-quoted in New York is the case of 
In re Friedman,™ which simply held that 
the arbitrator who borrowed money from 
an interested party to the arbitration there- 
by became disqualified. A brother is dis- 
qualified; an attorney and office associate 
of one of the parties to the arbitration is 
disqualified; the unknown fact that the arbi- 
trator was the husband of the law assistant 
to the attorney for the landlord involved 
disqualified an arbitrator.“ 


In a case where a judge who was also 
superintendent of the poor sat on the ques- 
tion of whether to surcharge a son for the 
poorhouse support of his mother, the judge 
was held to be sufficiently interested to 
warrant his disqualification.” 

Where the members of a fraternal organ- 
ization against whom the party involved 
had made charges of graft sat on the ques- 
tion of his expulsion, that was a disqualify- 
ing setup.” 

Fraudulent statements as to membership 
in the New York Produce Exchange to in- 
duce the other party to submit to arbitra- 
tion before a tribunal from that body was 
sufficient to disqualify the arbitration panel.” 

Another award was set aside because of 
failure of an arbitrator to reveal that 14 
months before arbitration the firm of which 
he was president, had received an award 
of over $31,000 in another arbitration pro- 
ceeding, from a board of arbitration of 
which the president of one of the parties to 
the instant proceeding was a member.” 

Nondisclosure by an arbitrator that his 
father was the executor of the estate of the 
owner of respondent and that he himself, 
after his father’s death, had received com- 
missions due his father’s estate from the 
respondent, was held disqualifying.” 

Requests by referees for advance fees are 
uniformly held disqualifying requests be- 
cause of possible prejudice against the par- 
ty refusing.” 





°B. Arthur Tutein, Inc. v. Hudson Valley 
Coke & Products Corporation, 230 App. Div. 
419, 245 N. Y. S. 125 (1930), aff'd 256 N. Y. S. 
530 (1931). 

1 In re Appraisal, etc., 238 App. Div. 248, 264 
N. Y. S. 717 (1933) (see the concurring opinion 
of Hill, P. J.). 

1 Firemen’s Fund Insurance Company v. Flint 
Hosiery Mills, Inc., 74 F. (2d) 533 (CCA-4, 1935), 
cert. den. 295 U. S. 748 (1935); 104 A. L. R. 556. 

2 Fudickar v. The Guardian Mutual Life In- 
surance Company, 62 N. Y. 392 (1875); Silver. 
Refrigerator Manufacturing Corporation  v. 
Clementi, 99 N. Y. S. (2d) 767 (S. Ct., Kings 
Co., 1950). 

18215 App. Div. 130, 213 N. Y. S. 369 (1926); 
also see In re Miller, 260 App. Div. 444, 23 
N. Y. S. (2d) 120 (1940). 
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477 N. Y. S. (2d) 85 (N. Y. Munic. Ct., 1948). 

1% Converse v. McArthur, 17 Barb. 410 (N. Y., 
Fulton Co., 854). 

% Wilcox v. Supreme Council of the Royal 
Arcanum, 210 N. Y. 370 (1914); also see People 
ex rel. Charles I. Pond v. Board of Trustees, 
4 App. Div. 398 (1896). 

1 Krauter. v. Pacific Trading Corporation of 
America, Inc., 194 App. Div. 672, 186 N. Y. S. 
109 (1921). 

1% Shirley Silk Company, Inc. v. American 
Silk Mills, Inc., 260 App. Div. 572, 23 N. Y. S. 
(2d) 254 (1940). 

1” Matter of Schwarzenbach Huber Company, 
New York Law Journal, January 26, 1950. 

» Ament v. Schubert Piano Company, 158 
N. Y. S. 533 (1916); Topia Mining Company v. 
Warfield, 129 N. Y. S. 1076 (1911). 
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The net result of the cases, it is sub- 
mitted, is that the courts are seeking to 
secure an impartial and fair trial within the 
bounds of human experience—not among 
the angels. 


As the Court of Appeals of the State of 
New York says: 

“The courts of this state extend to the 
rule that a man shall not be a judge in his 
own cause a broad signification and a liberal 
application. The accuracy of such state- 





However, the courts demand something 
affirmative—fraud, taking money from one 
of the parties, demanding money, being a 
relative, or something of that sort. Busi- 
ness interest does not disqualify; a known 
interest does not disqualify; and the 
fact of specific interest in the subject matter 
does not disqualify. An honorable man 
with no apparent personal interest in the 
matter has always been held a valid arbitra- 
tor and although there may come a time 
when professional arbitrators with the at- 
tributes of judges shall sit, that time is 





ment is attested by the exceptions to the 


rule.” ™ 


evidently not yet at hand. 


[The End] 





WHAT DOES ‘AVAILABLE’? MEAN? 


(A group of recent decisions on availability for work, as reported 
in CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Decision 





A woman’s daughter and son-in-law 
were killed in an accident. She 
was left to care for three minor 
grandchildren, and was naturally 
emotionally disturbed. 

A woman was fired because, due to 
illness, she was absent one day a 
week on the average. 

A union miner refused a job in a 
nonunion mine because he would 
forfeit his union pension rights. 

A worker refused to consider any 
part-time or temporary jobs. 

An employee, taking one week’s va- 
cation during a two-week plant 
shutdown, registered for work 
during the second week. 

The claimant refused work on the 


midnight shift because of his 
physical condition. 
While she was unemployed, the 


claimant applied for work at least 
four times each week, but was not 
hired. 
A former mine foreman was unable 
to find work because of his age. 
Unemployed because of a plant 
shutdown, a cloth printer’s only 
effort to find work was to report 
once a month to his union. 

A sailor said he couldn’t work on 
short trips because he would lose 


his registration seniority for longer | 


voyages. 








From her own testimony, she was 
in no condition to work. No ben- 
efits. 


She was not available. No benefits. 


Since there were no union mines 
operating in the area, he was not 
available. 

Because a job is temporary does not 
make it unsuitable. No benefits. 
Since he was not idle by his own 
choosing, and by registering for 
work, he was eligible for benefits. 


He cannot limit his availability to 
particular hours. He received no 
benefits. 

As this was considered a satisfac- 
tory search for work, she received 
benefits. 


Claim granted since he did make 
every effort to find work. 

Greater effort to obtain work is 
required than merely reporting 
monthly to his union. No bene- 
fits. 


His restrictions made him unavail- 
able for work, and for benefits. 








Ref. 
Ohio {J 8249.07 
Tenn. ¥ 8107 
Iowa { 8106.01 
Okla. § 8073.02 
Conn. J 8288 
Mich. ¥ 8342.01 
Mich. § 8342.03 


Tenn. f 8109.01 


N. J. 1 8205 


N. Y. 1 8756.27 





21 In re City of Rochester, etc., 208 N. Y. 188 


(1913). 
Howlett case, footnote 1.) 
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Wage Making in Puerto Rico 


By WALTER K. JOELSON 





FEDERAL MINIMUM WAGE LEGISLATION HAS 
CASES CAUSED SUBSTANTIAL 


IN MANY 


INCREASES IN PUERTO 


RICAN WAGE RATES, SOMETIMES UP TO 100 PER CENT 





[* THE MAINLAND United States the 
practice of determining wages in major 
industries through collective bargaining 
has become fairly widespread during the 
past two decades. From a social point of 
view much can be said in favor of this 
development. From an economic view- 
point it must be admitted that the system 
of collective bargaining is beset with prob- 
lems. In industrialized countries which 
strive at an elimination or mitigation of 
the business cycle, the result of a manage- 
ment-union agreement reflecting the relative 
strength of the two bargaining parties does 
not necessarily make for a smooth func- 
tioning of the economy as a whole. 


In economically underdeveloped areas 
with notably weak unions, ‘the problems 
arising from individual or collective bar- 
gaining are even greater than in developed 
areas. The strength of the two parties that 
confront each other is so unequal that the 
collective bargaining mechanism can hardly 
be expected to function properly. The 
wage, by its very nature a price sui generis, 
should therefore be determined on the basis 
of certain objective criteria and not as the 
result of subjective factors. This requires 
the existence of an extra-market institution 
vested with the authority to influence the 
price of labor. 


In Puerto Rico, an unincorporated ter- 
ritory of the United States, a rather com- 
plicated machinery of industry committees 
under federal jurisdiction sets minimum 
wages for vital sectors of the island’s 
economy. If collective bargaining as the 


Wage Making in Puerto Rico 


source of wage determination is deficient 
in some important respects, the question 
arises as to whether a system of industry 
committees is an improvement and whether 
it should replace that of collective bargain- 
ing. For this reason the examination of 
Puerto Rico’s system may be worth the 
attention even of those who are not directly 
interested in the island and its economic 
problems. 


An attempt will be made in this paper 
to describe the system of industry commit- 
tees as it works in Puerto Rico, to explain 
its significance for the economic develop- 
ment of this territory, to appraise its 
accomplishments and shortcomings and to 
recommend certain modifications of the 
system. It will not be suggested, however, 
that the Puerto Rican method of wage 
making should and could be blindly copied 
in other areas. Certain technical changes 
and the establishment of other economic 
principles to guide the committees would 
of necessity be required to make the system 
applicable elsewhere. In the case of Puerto 
Rico the general framework is basically the 
result of the’ island’s political and economic 
relation to the United States and the latter’s 
wage legislation of the past 12 years. 


Determination of Minimum Wages 


In view of the basic difference between 
Puerto Rico’s economic structure and that 
of the continental United States, Congress 
found it necessary in June, 1940, to amend 
the Fair Labor Standards Act of 1938 and 
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to make special provisions for Puerto Rico 
(and the Virgin Islands). According to the 
amended act, minimum wages in Puerto 
Rican industries engaged in interstate com- 
merce or in the production of goods for 
interstate commerce are to reach the 
statutory minimum wage prevailing in the 
continental United States as rapidly as 
economically feasible. The law requires 
that the Administrator of the Wage and 
Hour Division of the federal Department 
of Labor shall from time to time convene 
an industry committee which shall recom- 
mend to him minimum wage rates for the 
various Puerto Rican industries. These 
minimum wages shall be “the highest mini- 
mum wage rates for the industry which it 
[the committee] determines, having due 
regard to economic and competitive con- 
ditions, will not substantially curtail em- 
ployment in the industry, and will not give 
any industry in Puerto Rico ...a 
competitive advantage over any industry in 
the United States outside of Puerto 
ee 


Once the committee has filed its report 
and its recommendations with the adminis- 
trator, interested persons are given an 
opportunity to be heard by the administrator 
and to present further evidence. The ad- 
ministrator may then either accept or reject 
the committee’s recommendation. In the 
former case he issues a wage order which 
can be reviewed in court with respect to 
questions of law. In the latter case he must 
again refer the matter to the same or a 
newly appointed committee for reconsidera- 
tion. The administrator himself is not 
empowered to put into effect a minimum 
wage which has not been recommended by 
the majority of an industry committee. 





Industry committees normally consist of 
nine members: three represent employers; 
three, employees; and three, the public 
interest. Two members of each group are 
customarily Puerto Rican residents—the 
third, a resident of the continental United 
States. One Puerto Rican representative 
of the public interest acts as chairman of 
the committee. The representatives of the 
employers are usually members of chambers 
of commerce, trade associations or firms 
associated with those industries investigated 
by the committee; the representatives of 
the employees are union leaders; lawyers, 
educators and civil servants represent the 
general public. 


Each committee forms its decision on 
the basis of three sources of information: 


(1) The economic staff of the Wage and 
Hour Division prepares a thorough report 
on the industries which the committee in- 
vestigates. This report gives a brief history 
of the development of the various industries 
dealing with both Puerto Rico and the 
mainland United States. It presents, for 
instance, data on the size of the industry, 
the number of workers employed, wages 
paid, profits earned and competitive condi- 
tions in general. If necessary, competitive 
factors in foreign countries are analyzed to 
the extent that information is available. 


(2) Interested parties may submit briefs 
containing suggestions as to new wage 
rates and evidence to support their recom- 
mendations. Such written evidence is fre- 
quently presented by mainland interests which 
do not attend the hearings in Puerto Rico. 


(3) The public hearings in Puerto Rico 
are perhaps the most important source of 
information. Anyone interested in a par- 
ticular industry may appear and present 





1Fair Labor Standards Act of 1938, as 
amended, H. R. 5856, P. L. 393, 81st Congress, 
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evidence which may have a bearing on the 
committee’s decision. Those who take ad- 
vantage of this opportunity are primarily 
the representatives of the industry for 
which the minimum wage is set. It is up to 
them to prove that a minimum wage of 
75 cents (or whatever the current statutory 
federal minimum rate may be) would result 
in a “substantial curtailment of employ- 
ment.” They also have to make a case 
for the rate which they would like the 
committee to recommend. Then follow the 
testimonies of ‘representatives of Puerto 
Rican workers and occasionally mainland 
industrialists and unions. Witnesses are 
questioned by the committee and may be 
cross-examined by anybody interested in 
the minimum wage. 


In conformity withthe law, the committee 
attempts to ascertain the competitive condi- 
tion of Puerto Rican industries. An ex- 
amination of profit and loss statements and 
balance sheets of Puerto Rican and con- 
tinental firms would obviously be a first 
indicator. However, this method frequently 
is insufficient and sometimes impossible. 
Puerto Rico’s industrialization program is 
very new, and many of the firms inves- 
tigated by the committee are only two or 
three years old, or less. During initial 
phases of their production, new enterprises 
often operate at a loss, and their perform- 
ance is not comparable with that of old 
established firms on the mainland. In 
addition, data reflecting business conditions 
of mainland firms are usually not available. 
So instead of being able to take a short cut 
via profit and loss statements, the com- 
mittee must try to determine the individual 
price and cost factors involved. This is a 
tedious process and, to be effective, requires 
that the committee members be able to 
exercise uncommonly sound judgment to 
detect the pertinent data and to cut through 
the maze of contradictory evidence which 
parties with different interests in the matter 
frequently present. 


Committee members, and especially those 
with little background in economics, some- 
times find it difficult to determine the cost 
of labor differential between mainland and 
Puerto Rican firms. The productivity of 
labor in both firms must be studied. This 
may be a relatively easy task if the Puerto 
Rican company is affiliated with a mainland 
firm or if the continental competitor makes 
data on his labor unit cost available. But 
even then products and means of produc- 
tion are not always homogeneous and there- 
fore not strictly comparable. In many 
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Competitive conditions and labor and 
other cost differentials between the 
mainland and Puerto Rico must be con- 
sidered in deriving the minimum rate. 





cases precise productivity figures for main- 
land enterprises are not available, so that 
the committee’s estimate of differences in the 
labor unit cost must necessarily be vague. 


Manufacturers in Puerto Rico normally 
bring in raw materials, equipment and re- 
placement parts from the mainland and, in 
turn, ship most of their products to the 
mainland for sale. Most Puerto Rican firms 
therefore have to bear certain costs over 
and above those borne by their competitors 
in the States. As has been pointed out, 
the committee must try to take these cost 
differences into account when recommending 
the minimum wage. It must, in addition, 
try to ascertain the costs of fuel and electric 
power, the cost of indirect labor (training 
and supervisory), the proportion of inferior 
products turned out, whether or not a firm 
operating in Puerto Rico is having to pay 
special inducement salaries for continental 
technicians and executives, and similar factors. 


After the effect of all these factors has 
been weighed, the committee must account 
for typical differences between minimum 
and maximum wages. It finally derives the 
minimum rate from the estimated proper 
average wage. 


Some Puerto Rican firms, although pro- 
ducing for interstate commerce, do not 
actually compete with continental American 
firms. A Puerto Rican company may ship 
cement to Venezuela, where it competes 
with European firms only, or it may sell 
handmade needlework products on _ the 
mainland, which are not produced there at 
all, but which compete with similar articles 
from foreign countries. In such cases the 
committee tries to “reach as rapidly as is 
economically feasible without substantially 
curtailing employment” the statutory federal 
minimum wage. The interest of mainland 
competitors and unions is less when these 
industries are under consideration. In 
many of these cases, the products encounter 
the stiff competition of products from ex- 
tremely low labor-cost countries, such as 
China and Japan in the needlework indus- 
try, and the rates set for Puerto Rico, while 
high by comparison, must nevertheless be 
established with this competition in mind. 
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Significance 
of Proper Minimum Wages 


In order to appraise the functioning of 
the industry committees in Puerto Rico, it 
is necessary to lay down certain principles 
which make such an evaluation possible. 
This in turn requires a brief description of 
the insular economic structure. 

Puerto Rico is located in the tropics 
about 1,000 miles off the southeast coast of 
the continental United States. It has a 
predominantly agricultural, one-crop (sugar) 
economy and a population density of 645 
persons per square mile. This popula- 
tion/land ratio does not favor a thriving 
agricultural economy. In years of prosper- 
ity some 10 per cent of the Island’s civil 
labor force are unemployed and some 25 
per cent gravely underemployed. At the 
peak of the pre-Korean boom its per capita 
income was estimated at about $325 (1948), 
or less than half of Mississippi’s. This situ- 
ation deteriorates steadily because of an 
unusually high rate of natural population 
growth (roughly 2.2 per cent per annum). 
Under such conditions migration and rising 
manufacuturing activity are the only hope 
for maintaining and improving living standards. 


‘he transformation of economically un- 
derdeveloped areas from agricultural to 
manufacturing economies is not a harmon- 
ious, gradually developing process. Where 
most of the local, potential managers and 
entrepreneurs lack industrial experience and 
interest, where most workers have been 
cutting sugar cane or stemming tobacco for 
generations, where nature has been covetous 
of natural resources, manufacturing indus- 
tries do not come into existence by them- 
selves—especially as late as the middle of 
the twentieth century when major markets 
have been distributed. In such areas it is 
necessary to graft a system of industrial 
enterprises upon the traditional pattern of 
the economy. 


For Puerto Rico the American mainland 
is the natural source of capital and entre- 
preneurs, over and above the small supply 
which is available locally. For the past 
eight years, therefore, its government has 
been active in creating an economic frame- 
work conducive to manufacturing on the 
island. It has also provided individual in- 
ducements for American industrialists to 


expand their manufacturing operations to 
Puerto Rico and create jobs for the island’s 
surplus labor force. 


Manufacturing in underdeveloped areas 
must usually be undertaken under various 
unfavorable conditions, and industrialists 
from outside the area can be expected to 
operate there only if certain favorable fac- 
tors offset the disadvantages. In Puerto 
Rico the most important offsetting factor 
is wage rates. Were wages set so high that 
the resulting profit rates would be lower 
than on the continent, manufacturers would 
prefer to operate at home. ~ If, therefore, 
coming back to our problem, the industry 
to recommend minimum 
‘economic maximum,” the 


committee were 
wages above the 
chances of industrializing the island would 
become nil, and—other things being equal— 
unemployment would continue its upward 
trend. As long as a higher wage cannot be 
justified economically, it is therefore im- 
material whether or not the minimum wages 
secure a satisfactory standard of living. 
The alternative to a low wage is no wage— 
an old principle long recognized by the 
classical economists but sometimes forgot- 
ten in monopolistic, tariff-protected indus- 


a 


‘ 


trialized countries. 


On the other hand, labor unions tend to 
be weak or even nonexistent in underdevel- 
oped areas with high unemployment and 
lack of industrial tradition. | Workers’ 
bargaining power is low, and ruthless em- 
ployers may easily pay substandard wages. 
Under such conditions industry committees 
fulfill a widely needed function by setting 
a reasonable floor under labor’s income. In 
these cases, properly established minimum 
wages may be a prerequisite for improving 
health conditions among workers and may 
thus, at the same time, increase their in- 
dustrial efficiency. Indirectly, a proper 
minimum wage may thus justify itself eco- 
nomically by creating a higher productivity 
of labor. 


The reader familiar with the effect of 
federal minimum wages, and especially their 
recent increase in the states, may be inclined 
to discount their importance for Puerto 
Rico. In the continental United States 
average hourly earnings are about twice the 
federal minimum, and only a relatively 
small portion of the country’s labor force 
benefitted from the recent-amendment of 





2 Compare in this connection also the Report 
of Special Investigating Subcommittee No. 3 to 
the Committee on Education and Labor on H. 
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the Fair Labor Standards Act. In Puerto 
Rico, on the other hand, average hourly 
earnings in manufacturing amounted to 44 
cents during the fiscal year 1949-1950. Only 
a negligible number of manufacturing work- 
ers earned as much as 75 cents an hour, and 
many workers earned barely more than the 
minimum wage for their industry.’ 


Since agricultural establishments are ex- 
empted from the Fair Labor Standards 
Act, the actual ‘number of Puerto Rican 
workers covered by the act is small, and 
it might be concluded that the significance 
of federal minimum wages is correspond- 
ingly slight. In 1949, 109,000 workers 
were employed in manufacturing establish- 
ments, 75 per cent of which may have been 
covered by the act. This suggests that per- 
haps 80,000 or so of a total employment of 
623,000 were affected by federal minimum 
wages.‘ Such a coverage seems insignificant 
indeed—at least from a static point of view. 


The picture changes considerably, how- 
ever, when seen against a dynamic back- 
ground. As pointed out above, Puerto 
Rico’s economic future depends on the cre- 
ation of jobs through manufacturing. An 
estimate suggests that the island must cre- 
ate about 76,000 additional jobs in manufac- 
turing enterprises by 1960 (75 per cent more 
than in 1949) in order to attain full employ- 
ment.’ Most of the new enterprises will 
have to produce for mainland or foreign 
markets and will be subject to federal wage 
orders. It is therefore through their in- 
fluence upon the potential manufacturer that 
the decisions of industry committees be- 
come so momentous. 


The Fair Labor Standards Act was con- 
ceived as a means of improving the eco- 
nomic conditions of those workers who are 
economically not strong enough to attain a 
“minimum” standard of living. Applying 
this objective to Puerto Rico, the evaluation 
of minimum wages must depend on their 
effect on the general welfare of the Puerto 
Rican people. This means that the method 
of having industry committees determine a 
country’s wage structure is justified only if 
they are better equipped to avoid the Scylla 
of unnecessary low wages and the Charybdis 
of uneconomically high wages (and unem- 
ployment) than conventional wage-making 
devices. 


Possibilities for Improving 
Wage Determination System 


Membership of Committees.—The im- 
portant influence which minimum wages has 
on the Puerto Rican economy and the diffi- 
culty of determining proper rates require 
the appointment of outstanding individuals 
as members of industry committees. The 
list of those who have served on Puerto 
Rico’s ten committees is impressive. A 
serious observer, however, cannot escape 
the conclusion that some of them have on 
occasion acted, not in the interests of the 
insular or the mainland economies as a 
whole, but to support the special interests 
of the groups they represented—the main- 
land workers or manufacturers, the Puerto 
Rican workers or the Puerto Rican indus- 
trialists. 


Such observations make one wonder 
whether it is wise to continue the present 
composition of the committees or whether 
a greater degree of impartiality could not 
be reached by amending the law and in- 
creasing the members representing the pub- 
lic interest from three to (say) five and 
providing for a corresponding reduction of 
the number of members representing em- 
ployers and employees from three to two each. 


Also, there might be room for changes 
in tenure. In view of the complexities, the 
experienced member on the committee is 
likely to arrive at sounder conclusions than 
the person who is serving for the first time. 
By setting up semipermanent committees, 
the number of inexperienced persons on the 
committee could be reduced. The members 
representing the public interest would hold 
office on the committees for a number of 
sessions or at least be selected from a small 
panel of persons permanently available for 
this function. 


It certainly is desirable that some com- 
mittee member be familiar with the indus- 
tries to be investigated by the committee. 
For this reason the present practice of al- 
ternating some members when a new in- 
dustry is investigated should be intensified 
in order to secure the participation of ex- 
perts for each industry on the committee. 

There is also the matter of voting. There 
have been all too many cases where it was 
apparent that certain committee members 
voted for the record rather than for what 
they could possibly have considered an ade- 





%In most industries this minimum fluctuates 
between 30 and 45 cents an hour. 

This figure does not include workers em- 
ployed in nonmanufacturing establishments who 
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are also covered by the federal wage and hour 


law. 
5 Harvey S. Perloff, Puerto Rico’s Hconomic 


Future (Chicago, 1950), p. 351. 
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quate recommendation. A system of secret 
balloting undoubtedly would help in abol- 
ishing this reprehensible practice. 


Principles of Wage Determination.—The 
fact that industry committees have at times 
arrived at decisions which, while apparently 
in accordance with the letter of the law, 
must be considered detrimental to the is- 
land’s economy may in some cases be due 
to some equivocal provisions in the Fair 
Labor Standards Act. As noted before, the 
act sets a lower and an upper limit for the 
minimum wage. ‘The former is the level 
which prevents any industry in Puerto Rico 
from gaining a competitive advantage over 
the same industry in the continental United 
States. The upper limit is determined by 
the provision that the minimum wage rate 
must not lead to a substantial curtailment of 
employment in Puerto Rico. Both prin- 
ciples seem to deserve more attention and 
elucidation than has been given either by 
the act or by administrative regulations. 


Competitive Advantage—Committees are 
sometimes tempted to conclude that a 
Puerto Rican manufacturer who has been 
operating at a profit at the prevailing wage 
rate is able, and therefore should be re- 
quired, to pay higher wages. Such a con- 
clusion could be fallacious and may inhibit 
further industrial development on the is- 
land. No industrialist would be interested 
in introducing new processes and in em- 
barking upon new ventures if his profits 
were used as a basis for an increase in the 
statutory minimum wage, which, in turn, 
would result in his being worse off than his 
mainland competitors whose investments 
are less risky. 


While the committee must not sanction 
managerial inefficiency and resistance to 
technical progress, it might arrive at a 
sounder decision by concentrating more of 
its attention on the actual operating results 
(as indicated by the profit and loss state- 
ment) than on an analysis of the reasons 
that lead to the particular performance of 
the firm. In other words the question of 
whether or not a Puerto Rican worker is as 
efficient as a mainland colleague is relatively 
insignificant when other factors do not make 
it possible for the industrialist to operate 
at a profit at the prevailing wage rate. 

The committee might reasonably assume 
that there is a competitive advantage only 
when the local firm’s profit in relation to its 





capital invested is higher than the rate of 
profit that is considered normal at the same 
time and in the same industry on the main- 
land.® 


Curtailment of Employment.—The upper 
limit of minimum wages, that is, the wage 
which just prevents a substantial curtail- 
tailment of employment, is sometimes not 
much higher than the lower limit, or that 
one at which a Puerto Rican industrialist 
enjoys an advantage over his continental 
competitor. The smallness of this gap may 
make the committees’ decisions difficult, and 
makes it doubly important that there be a 
clear conception of the yardstick “curtail- 
ment of employment.” 

From an economic point of view, a de- 
crease in employment should be expected 
whenever a minimum wage rate would make 
it impossible for the industrialist to recover 
his costs and force him to suffer losses for 
an indefinite length of time. Theoretically, 
he might sometimes be able to offset the 
added costs by increased mechanization. 
But such a possibility would depend on 
technical and financial aspects, and it is 
doubtful whether the committee is able to 
appraise properly the feasibility of the in- 
troduction of new machines. 


The curtailment-of-employment principle 
involves another problem. Minimum wages 
are set on the basis of the experience of 
firms which may have been in operation for 
(say) two or three years. After such a 
period of time the firm may have eliminated 
the extra cost entailed in manufacturing in 
new surroundings and in training its work- 
ers. As a consequence it is in a position 
to pay higher wages than at the outset. A 
new manufacturer, however, who is just 
considering the establishment of a similar 
factory in Puerto Rico will presumably not 
be able to pay the same rate as the old firm. 
Under present regulations both firms must 
pay the same minimum wage. 

As time passes, this consideration will 
become more important, since more and 
more firms will find their wage levels in- 
fluenced by the “ability to pay” of older 
firms. This may tend to slacken the pace 
of industrialization and seriously curtail 
potential employment. On the other hand, 
were wages right for new firms, the old 
ones, if they paid the same rates, would en- 
joy an undue competitive advantage. 

It is true that under present law the Ad- 
ministrator of the Wage and Hour Division 





*‘ The committee would have to take into con- 
sideration the peculiar situation in which newly 
established firms find themselves, for example, 
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can grant new firms learners’ permits. The 
proportion of employees who may be paid 
below-minimum wages because they are 
learners, the level of the learners’ wages 
and the length of time for which the per- 
mits are granted are not uniform, and it is 
at the administrator’s discretion to set these 
standards. In underdeveloped areas which 
do not offer new firms a ready pool of 
skilled and experienced workers, new plants 
have to start training virtually a// their 
workers from scratch, and the problem is 
that this training period normally lasts too 
long to justify administrative setting of 
learners’ wages. 

The present practice could be remedied 
by authorizing industry committees to set 
multiple minimum rates. The lowest would 
be applicable for the initial phase of a new 
bona fide enterprise, the higher rates for 
establishments that have been operating in 
Puerto Rico for a specified length of time. 
The length and number of individual phases 
would depend on the skills the particular 
industry requires and should likewise be 
determined by the committee. 


Timing of Wage Orders.—Present mini- 
mum wage orders are issued for an in- 
definite length of time. Theoretically, the 
administrator may appoint a new industry 
committee immediately after a wage order 
has been issued. Since the risk of investing 
in underdeveloped areas is fairly high, it 
would appear desirable to reduce the num- 
ber of unforeseeable factors wherever pos- 
sible. The impossibility of counting on a 
specified minimum rate for a specific length 
of time makes cost expectations unneces- 
sarily vague and inexact and is therefore 
detrimental to the economic development of 
backward areas. 

This shortcoming could easily be over- 
come by amending the law so as to direct 
the committees to determine the minimum 
length of time for which the minimum rates 
should remain in effect. Such recommenda- 
tion would depend on the time interval 
within which major changes in an industry’s 
cost structure may be expected. 


Subpoena of Witnesses and Data.—The 
proper functioning of industry committees 
in Puerto Rico stands and falls on the avail- 


ability of pertinent data. These data should 
be detailed and comprehensive and should 
include comparative figures of mainland and 
insular enterprises. Up to the present time 
continental industrialists have not been 
anxious to publicize their well-guarded cost 
figures. 

In order to guarantee optimum minimum 
wages, the administrator might subpoena 
and make available to the industry commit- 
tees all relevant data concerning the oper- 
ations of mainland firms without necessarily 
revealing the firms’ identities. 


Evaluation 
of Minimum Wage Institution 


It is difficult to appraise the functioning 
of industry committees in Puerto Rico in a 
fair, unbiased way. A comparison between 
wage rates prior to and after 1940 is incon- 
clusive, since too many other economic 
factors have changed during that period. 
Nevertheless, there is wide agreement 
among mainland and Puerto Rican econo- 
mists on the following three propositions, 
which may serve as the basis for evaluating 
the current method of minimum wage de- 
termination: 

(1) Chronic unemployment and lack of 
industrial tradition have resulted in a rela- 
tively weak bargaining position of labor, 
whether organized or not. Prior to the 
enactment of the Fair Labor Standards Act, 
and when there was no other government 
interference, entrepreneurs in most manu- 
facturing industries had been paying ex- 
tremely low wages." 

(2) Federal minimum wages have in 
many cases caused substantial increases in 
wage rates, sometimes up to 100 per cent.® 


(3) Since the end of World War II when 
Puerto Rico started to attract branches of 
mainland manufacturing establishments, the 
pace of its industrialization has constantly 
accelerated. During the fiscal year 1946- 
1947, one new firm became established on 
the island;yin 1947-1948, eight; in 1948-1949, 
21; and in 1949-1950, 43° 

It is clear that industry committees have 
contributed to raising wages in Puerto Rico 
to a level which is higher than it would be 





™ Witness the fact that hourly rates in many 
manufacturing industries which are not subject 
to federal legislation frequently amount to not 
more than 12.5 cents, the insular minimum wage 
rate. 

8A recent study cites the following conclu- 
sion: ‘‘The evidence seems to indicate that, in 
the absence of minimum wage regulation by 
the government, prevailing wages in many occu- 
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pational and industrial classifications would be 
lower than they are now. Because the minimum 
tends to become the prevailing rate, the effect 
of minimum wage-making in Puerto Rico, may 
be to transfer to workers part of the income 
which would otherwise be earned by the firm.”’ 
Simon Rottenberg, ‘‘Labor Cost in the Puerto 
Rican Economy,”’ to be published in the Revista 

(Continued on following page) 
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in the absence of federal wage legislation 
(and, incidentally, higher than in most 
other underdeveloped areas). Indications 
are that they could, in some cases, be raised 
higher if the wage legislation would author- 
ize minimum wage differentials as suggested 
in this article. Since federal wage rates 
have in general been set within economically 
justifiable limits and have not up to the 
present time hampered economic growth on 





the island, the method of determining wage 
rates and thus influencing the general wage 
structure through industry committees ap- 
pears to have been sound and, on the whole, 
beneficial to the island economy. This, in 
turn, may make it advisable for other under- 
developed areas to consider the adoption of 
a similar principle in order to obtain wage 
levels which are conducive to maximum 
economic and social progress. [The End] 





GOOD CAUSE FOR REFUSING WORK 


(A group of recent decisions on what constitutes good cause for refusing work, as 
reported by CCH UNEMPLoyMENT INSURANCE REPORTS.) 








The Reason 


The Ruling Ref. 





A stenographer refused a job involv- | No benefits. 


ing Saturday work because that | 
was the day she did her house-| 
work. 


After one day, a girl quit a job as a| She had been injured previously at 
the same type of work, and had 


good cause for refusing. 

A miner complained about faulty!| Since the other workers had good 
equipment as required by a rule 
| of the employer, he had good cause. 
A man who had spent nearly four} It’s a hairline decision, but since he 
was really looking for work, he 
got benefits. 


punch press machine operator be- 
cause the gadget frightened her. | 


equipment; when it was not re-| 
placed, he walked out. 


years working up to jobs paying | 
$1.25 an hour refused one at 75¢ 
an hour. 

A man who was on the wagon 
because drinking affected his eye- 
sight refused a job selling refresh- 
ments which included beer. 

A cook refused to work in a restau- 
rant where beer was served. 

An electrician refused to work on a 
60-foot tower in icy weather be- 
cause he said he had been hired 
for inside work. 

A waitress refused a job at a restau- 
rant because she said the customers 
didn’t tip generously enough. 

A river pilot licensed on the Ohio 
River refused a job on the Missis- 
sippi because he had no license 
for that river. 

A student at night school refused a 





The management of the stand would 
have kept him from drinking too 


work to inside jobs; he is dis- 
qualified for benefits. 


The wages were at the prevailing 
local rate. No benefits. 


He had refused with good cause and 
was entitled to benefits. 


Going to night school is a matter 
of personal preference. No benefits. | 


Ore. { 8078.29 


Mich. {[ 8316.11 


Ind. {] 8184 


La. { 8071 


Wis. { 8205.11 


much. No benefits. 

Her “attitude may be commendable,” | Ark. f 8057.04 
but it’s not good cause. 

There was no agreement limiting his | Ia. J 8106.16 


Wis. J] 8205.12 





Ind. § 8183.19 





| Md. { 8109.02 





job on a night shift. 


(Footnote 8 continued) 

Juridica of the University of Puerto Rico, first 
issue, 1951. Compare also the Report of the 
Special Investigating Subcommittee No. 3, work 
cited, footnote 2, p. 3: ‘‘Since the establishment 
of the 1940 amendments, some progress has been 
made in raising the minimum wage level in 
island industries. Even though the rates for 
such industries as needlework are at an ex- 


774 


tremely low level, these rates have been raised 
on several occasions and are five to ten times 
as high as they were before the Fair Labor 
Standards Act was established.’’ 

* Source: Puerto Rico Industrial Development 
Company. The number of newly established 
firms is a crude indicator of industrial progress, 
but the only reliable one which is available at 
the present time. 
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Decisions of Courts and 
Administrative Agencies 








Re IS standard NLRB procedure to order 
the reinstatement of a person shown to 
be discriminatorily discharged from his job, 
and to require his employer to “make him 
whole” for the wages lost during the time 
he was out of work. This payment consists 
of the difference between what he earned 
during the interim period and what he 
would have earned had he not been dis- 
charged. 


Computation of a “back-pay award” pre- 
sents a number of problems, and the Board 
has attempted to solve them as they have 
come along in individual cases. In the 
recent case of Underwood Machinery Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
7 11,080, a lengthy opinion by the trial 
examiner defined the Board’s:. stand on a 
whole series of these problems. The fol- 
lowing: points were made: 


The employer is obliged to reinstate a 
discriminatorily discharged employee in his 
“former or a substantially equivalent posi- 
tion,” if such work is available. However, 
in determining whether this type of work 
is available, where a group of job classifi- 
cations represents different degrees in ability 
rather than different kinds of skills, work 
is considered available for the discharged 
employee if the employer hires or promotes 
any employee in this group, rather than only 
in the particular classification of the dis- 
charged employee. 


Nor can an employer refuse to reinstate 
the discharged employee because of a mere 
reduction in work. On an order of rein- 
statement by the Board, the employee is 
entitled to “continuing employment unin- 
terrupted by discrimination” ; and all decisions 
made about him by his employer are to 
be as if he had been a regular employee 
of the company during the period of his 
discharge. Therefore, if an employer wishes 
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to claim inability to re-employ the dischargee 
because of reduction of work it has the 
burden to prove that it actually considered 
him for the remaining work of the type he 
was qualified to do, and rejected him for 
nondiscriminatory reasons. 

However, in computing the back-pay 
award, a reduction in the amount of work 
performed by all employees is considered 
in computing what the dischargee’s wages 
would have been had he been kept on. 
Then, on the other hand, he is also entitled 
to added income he might reasonably have 
expected from promotions; this can also be 
figured in reference to the other employees 
—their raises and promotions. 


If a dischargee refuses an offer of rein- 
statement or waives reinstatement without 
giving any reasons therefor, he is still en- 
titled to back pay up to the time of his 
waiver or refusal—and not only up to the 
time he became “very steadily employed,” 
or even to the time when he began the 
employment he held at the time he waived 
reinstatement. When there is an obligation 
to reinstate, the discriminatee’s acquisition 
of substantially equivalent employment does 
not terminate the obligation. Only if the 
dischargee volunteers in his waiver of re- 
instatement that the reason for his refusal 
is satisfaction with or preference for the 
new position does the Board consider that 
the decision was made at the earlier date; 
and only in such a case does it date the 
cessation of the employer’s liability as of 
the time of taking the satisfactory job. 


In computing the amount of earnings 
lost by the employee, the employer may 
discount days on which he was not able to 
work because of illness; Christmas bonuses 
must be included, however. 


The employee, in his computation of the 
amount he has earned in the interim, may 
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not deduct the wages he would have re- 
ceived in vacation pay had he not been 
discharged. “As a general proposition 

an employee’s loss of vacation wages due 
to a discriminatory discharge is allocable to 
the portion of the year during which he 
would actually have been at work for the 
employer if he had not been discharged, 
and should not be subject to reduction by 
the employee’s earnings for any vacation 
period during which he would not have been 
working for, nor compensated by, his 
former employer. There is no difficulty in 
applying this argument to a case in which 
the discriminatee after his discharge has 
been able to secure and retain other em- 
ployment, but without equivalent paid 
vacation period. For, in such a case, the dis- 
criminatee in earning the full amount of his 
interim compensation, has clearly worked 
through vacation periods during which he 
would not have been working for his former 
employer. Part of his interim compensation 
is therefore attributable to working time in 
excess of the time he would have spent 
in his former job.” 

Neither may the dischargee deduct from 
his interim earnings holiday wages paid 
by later employers but not paid to the em- 
ployees of his original employer. “For 
compensation for idle holidays is not 
earned by work on these holidays, but is 
paid to the employee because he has been 
on the payroll and has worked for the em- 
ployer, on the days immediately preceding 
and following the holidays.” 


Finally, expenses incurred by the dis- 
charged worker in seeking employment, 
and extra expenses incurred because of the 
requirements of the new job (here, the 
purchase of woolen socks and other heavy 
clothing), are credited against the employ- 
ee’s loss of earnings. 


Continuing Contract Not ‘‘Renewed”’ 
on Anniversary Date 


Pursuant to the union-security provisions 
of a contract effective as of March 1, 1947, 
a union demanded of an employer the dis- 
charge of one of its employees, The rea- 
son for dismissal would be considered an 
unfair labor practice under the Taft-Hartley 
Act, but that act states expressly that its 
provisions “shall not make an unfair labor 
practice the performance of any obligation 
under a collective-bargaining agreement en- 
tered into prior to the date of enactment 
[June 23, 1947] . . . if the performance of 
such obligation would not have constituted 
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an unfair labor practice . prior to the 
effective date [of the act] ... unless such 
agreement was renewed or extended subse- 
quent thereto.” (Court's italics.) 


The contract in question had a provision 
that it should “continue without expiration 
date” until terminated or modified after 
written notice had been given a certain 
period of time before the “anniversary date” 
of the agreement. 


The NLRB held that the contract had 
been automatically renewed as of the anni- 
versary date, March 1, 1948, and since the 
discharge took place June 24, 1948, it was 
an unfair labor practice. 


The Ninth Circuit Court of Appeals 
disagreed: “An agreement which ‘shall con- 
tinue without expiration date’ until termi- 
nated or modified by the act of the parties 
within a fixed period from its anniversary 
date is not terminated on its anniversary 
where the parties take no action. It con- 
tinues. It is not renewed.” The Board’s 
order to reinstate the employee was set 
aside—NLRB v. Clara-Val Packing Com- 
pany, 20 LABor CAsSEs J 66,518. 


NLRB Secondary Boycott Criteria 
Functioning 


Last month we reported that the Court 
of Appeals for the Second Circuit had based 
a decision in a secondary boycott case on 
criteria set up by the NLRB as to when 
picketing of a primary employer’s trucks on 
a secondary employer’s premises is permis- 
sible. This month the Board had occasion 
to use this same set of criteria in a case of 
picketing of a secondary employer’s prem- 
ises when the primary employer was doing 
a job there. 

, 


The criteria set up in the case of Sailors 
Union of the Pacific, 2 CCH LaAsor Law 
Reports (4th Ed.) § 10,495, 92 NLRB, No. 
93, are (1) that such picketing must clearly 
indicate that the dispute is not with the 
secondary employer; (2) that it must be 
limited to times when the primary employer 
is working on the secondary employer’s 
premises; (3) that the primary employer 
must be engaged in its normal business on 
the premises; and (4) that the picketing 
must be limited to places reasonably close 
to the primary employer’s activities. 


Here, though the pickets carried placards 
disclosing that their dispute was with the 
primary employer, they intimated to third 
parties wishing to enter the premises that 
it would be unwise to deliver goods to the 
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secondary employer. The Board held that 
the picketing was therefore directed, at 
least in part, at the secondary employer, 
undoubtedly for the purpose of inducing 
third parties to refuse to enter its premises 
and thereby to force it to cease doing busi- 
ness with the primary employer. 


Failure to meet one of the Board’s cri- 
teria is sufficient to outlaw the picketing, 
but, as further proof that the pickets’ action 
was illegal, the Board pointed to the fact 
that they did not ask to place their picket 
line right at the situs of the primary em- 
ployer’s activity but were content to remain 
at the entrance of the secondary employer’s 
establishment.—Richfield Oil Corporation, 2 
CCH Lasor Law Reports (4th Ed.) § 11,060. 


When Is ‘Timely Filed’’? 


Section 10 (b) of the National Labor Re- 
lations Act states that “no complaint [of 
an unfair labor practice] shall issue based 
upon any unfair labor practice occurring 
more than six months prior to the filing of 
the charge with the Board.” Under this 
provision is a charge filed September 26, 
complaining of an unfair labor practice 
which occurred March 26 of the same year, 
timely filed? 


The NLRB says yes: “the sensible and 
practical view ... [is] to disregard frac- 
tions of a day and to hold that the statutory 
period starts at midnight either preceding 
or after the occurrence of the initiating 
event; and the choice should be that which 
‘avoids, or at least minimizes the possibili- 
ties of, a suspension, loss, or extinguish- 
ment of the right’. As applied to this case, 
the rule requires that the computation of 
the 6-month period, after which the proviso 
of Section 10 (b) extinguishes the right to 
initiate proceedings, must exclude the day 
on which the unfair labor practice took 
place.” — Baltimore Transfer Company of 
Baltimore City, Inc., 2 CCH Lazpor Law RE- 
ports (4th Ed.) § 11,051. 


New Member to Employers’ 
Association Is Not ‘‘Accretion”’ 


According to a recent Board opinion 
(with two members dissenting, however), 
where an employers’ association has a 
union-security agreement with the em- 
ployees of all the member companies as a 
single unit, and a new member enters the 
association, the new member is not bound 
by the union-security agreement but must 
have its own authorization election. 
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The Board applied the rule which it has 
evolved for representation elections: that 
where there has been a limited history 
of multiple-employer collective bargaining 
(here, two companies were involved, one 
having belonged to the association a year 
and the other a few months) single-em- 
ployer voting groups are appropriate for an 
election. This principle should also apply 
to the union-security authorization, said the 
Board. 


The dissenting opinion declared that the 
new members were accretions to the asso- 
ciation; that “any election . binds not 
only the losing voters but also the new- 
comers to the unit”; and that this principle 
should apply’ to bind the new members to 
accept the agreement of the association. 
The majority answered that the employees 
of these companies were entitled to decide 
for themselves whether they wished to be 
subject to a compulsory union-security ar- 
rangement. The newcomers should not be 
considered as an accretion to the estab- 
lished unit, said the Board, since one of the 
principal characteristics of an accretion is 
that its employees cannot constitute a sepa- 
rate unit, and the Board has always held 
that the employees of an individual em- 
ployer are separably appropriate. 


The minority, which, of course, was out- 
numbered, insisted to the end that since all 
the parties to the petition conceded that 
the appropriate unit was association-wide, 
“on the facts in this case ... [the individ- 
ual] units ... are mot appropriate for the 
purpose of collective bargaining or union 
security.”—Manufacturers’ Protective & De- 
velopment Association, et al., 2 CCH Lasor 
Law Reports (4th Ed.) § 11,052. 


Constitutionality of California's 
Jurisdictional Strike Act Upheld 


California’s jurisdictional strike ban was 
held constitutional in three cases recently 
decided by the California District Court of 
Appeal for the Second District. The court 
declared th&t, since an employer is forbid- 
den to interfere in the designation of his 
employees’ bargaining agent, a strike to 
force him so to interfere (as is the case in 
a jurisdictional strike where one union tries 
to persuade him to accept it as representa- 
tive in lieu of another union) is for an un- 
lawful purpose and cannot be condoned. 


A controversy over who is bargaining 
agent, said the court, does not even consti- 
tute a valid dispute between employer and 
employees, since California law prohibits an 
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employer from having anything to do with 
what labor organization shall be formed 
among his employees. 


In one of the cases, it was argued that 
the picketing was directed not at the em- 
ployer but at the employees, to persuade 
them to join the picketing union. But, said 
the court, this was irrelevant: the em- 
ployer’s business suffered from the picket- 
ing; the picketing therefore encroached 
upon his constitutional right to be protected 
from assaults on his property in industrial 
disputes to which he was not a party.— 
Seven-Up Bottling Company v. Grocery Driv- 
ers Union, Local 848,20 LABor Cases { 66,494; 
Voeltz v. Bakery & Confectionery Workers, 
20 Lasor Cases §[ 66,495; Sommer v. Metal 
Trades Council, 20 LABor CaASsEs § 66,496. 


Mistaken Employer Gets 
No Quarter; Mistaken Employees 
Fare Better 


Good faith alone is not sufficient, accord- 
ing to the United States Court of Appeals 
for the Third Circuit; at least it was no 
defense in the case of an employer who 
fired an employee because he thought the 
employee had lied to his fellow workers by 
reporting that the company had made fan- 
tastic profits. 


This employee had made a report to a 
committee of his coworkers concerning 
an employer-employee meeting he had at- 
tended; one of the statements he had made 
was that the company’s interstate purchases 
and sales had amounted to $500,000 during 
the prior year. During the same day, the 
statement was going around the plant that 
the company had had $500,000 in profits. 
The NLRB, however, concluded from the 
evidence that the employee had not made 
the latter statement. 


Despite the alleged good faith of the em- 
ployer in his belief that the employee had 
“maliciously” misrepresented the facts, the 
court held that “if the conduct giving rise 
to the employer’s mistaken belief is itself 
protected activity [here, the reporting of 
the proceedings of the meeting], then the 
employer’s erroneous observations cannot 
justify the discharge.” Otherwise, the guar- 
antees of the NLRA would depend on the 
“state of the employer’s mind.” The com- 
pany was ordered to reinstate the employee 
with back pay. 

Some of the employees of the company 
herein involved were somewhat confused 
also. Under the mistaken belief that their 
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employer had postponed a representation 
election, they went out on strike. The em- 
ployer termed the strike “wildcat” and sent 
each employee a letter saying that if he did 
not return to work he could be discharged. 
Prior to this occasion the employees had 
another time planned a walkout to protest 
the discharge of two employees who had 
taken part in a slowdown. Their plan was 
thwarted in that instance also by the em- 
ployer’s statement that anyone who walked 
out would be considered as having quit. 


The good faith of the employees did not 
enter into the question here, since the court 
held that neither strike could be termed 
unlawful: the earlier proposed strike “may 
have been unwise or unjustified” and the 
second “may have been unwarranted,” but 
neither, said the court, was actually pro- 
hibited by law. The employer, therefore, 
had engaged in an unfair labor practice in 
threatening the employees with discharge. 
—Cusano v. NLRB, 20 Lapor Cases § 66,502. 


NLRB Jurisdictional Yardstick 
Slips— 

In the recent Jamestown Builders Ex- 
change case, 2 CCH Laspor Law Reports (4th 
Ed.) { 10,629, 93 NLRB, No. 51, the NLRB 
declared that it “determine[d] the exercise 
of jurisdiction by considering the total im- 
pact of the alleged conduct,” that is, if the 
union’s conduct affected other employers 
besides the one being struck, the operations 
of these employers would be taken into 
consideration, to the extent they were af- 
fected, in determining if the criteria set up 
by the Board as to the amount of interstate 
business had been met. Now, however, in 
a case where a union forced a contractor to 
dismiss a subcontractor who was not em- 
ploying union labor, the Board denied juris- 
diction on the basis that neither employer 
met the interstate requirements even though 
the contractor belonged to an employers’ 
association which had an association-wide 
union-security contract with the union. 


Dissenting member Reynolds said: “Such 
a controversy is representative of the type 
of labor dispute involving the legality of 
the contract which could result in a com- 
plete cessation of all construction work by 
association members. It can hardly be denied 
that under these circumstances the impact on 
commerce would be very substantial.” 


Neither the majority opinion nor the dis- 
sent mentioned the Jamestown case.—N. Pal- 
ladino Brothers, 2 CCH Lasor Law REPorTS 
(4th Ed.) ¥ 11,053. 
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And the Board Resorts to Plain 
Old Logic 


What would happen, for instance, if a 
company had been prevented from purchas- 
ing enough “interstate” goods to come 
under NLRB jurisdiction by the strike 
against which it was complaining to the 
Board? The dismissal of such a case for 
want of jurisdiction, said the Board (for the 
case did come up recently), would be self- 
defeating: “the Board would be deprived of 
jurisdiction to adjudicate and correct an 
alleged unfair labor practice by the very 
conduct which is the subject of the com- 
plaint.” The Board, therefore, took juris- 
diction on the premise that it could be 
reasonably concluded that the employer’s 
interstate purchases during the year in 
which the strike occurred would have met 
NLRB requirements had it not been for the 
strike.—Fairmount Construction Company, 2 
CCH Lasor Law Reports (4th Ed.) ¥ 11,021. 


Only ‘‘Veterans’’ Have 
Re-employment Rights 
Under Old Act 


Under the Selective Training and Service 
Act of 1940, as amended, an employee 
returning to his job after having quit and 
unsuccessfully attempted to enlist in the 
armed forces is not entitled to re-employ- 
ment rights. 


In 1945, a 17-year-old boy left-his job as 
a locomotive fireman and tried to enlist in 
the Navy. He could not obtain the parental 
consent necessary, and had to give up the 
idea. He was re-emiployed in his old job, 
but his seniority date was changed to the 
date of re-employment. 


A person does not have to be inducted 
into service to be eligible under the Selec- 
tive Training and Service Act, said the 
court, but the plain words of the law re- 
quire a person to have “such certificate” 
(an honorable discharge), and, in providing 
for restoration to the same or a similar posi- 
tion, declare that a person so restored “shall 
be considered as having been on furlough 
or leave of absence during his period of 
active military service.’ (Court’s italics.) 


Since the boy had not been in the military 
service at all, he was not entitled to any 
rights under the act.—Sanders v. Chicago, 
Rock Island and Pacific Railroad Company, 
20 LaBor CAsEs § 66,509 (DC Okla.). 


Had the boy attempted to enlist under 
the Selective Service Act of 1948, he would 
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have been in the same fix. However, the 
1951 amendments to that act make special 
provision for such a case. The amendments 
provide that “upon his rejection, such em- 
ployee shall, if he makes prompt application 
for reinstatement [within 30 days], be re- 
instated in his position without reduction 
in his seniority, status, or pay.” 


No Neutrals Allowed 


An employer which laid off employees 
who would not promise to disregard picket 
lines was charged with violating the Na- 
tional Labor Relations Act. The incidents 
involved occurred during a strike against a 
subsidiary of this employer, which was 
lodged in the same building as the em- 
ployer. The strikers engaged in sporadic 
picketing, and when the picketing occurred 
there would be simultaneous brief work 
stoppages in the employer’s operations. Its 
employees were therefore asked if they 
would comply with assigned work sched- 
ules despite the picket lines, and those who 
refused to do so were laid off for the dura- 
tion of the strike. 

The NLRB’s general counsel declared 
that “under the circumstances .. . the 
company was justified in questioning its em- 
ployees as to whether they were, in effect, 
working or striking, and insisting that those 
who were striking leave the premises until 
the strike was ended.”—Administrative De- 
cision of the General Counsel, August 10, 1951. 


Presumption of Majority Status 
Rebutted by Obvious Disproof 


Although it is presumed that a certified 
union represents the majority of the em- 
ployees of a company, because it is on this 
basis that it is certified, this presumption 
cannot be made where 40 out of 47 em- 
ployees support an opposing union. 


The 40 employees belonging to the non- 
certified union struck their employer in 
protest of layoffs in the plant. The em- 
ployer thereupon filed charges against the 
union, alleging that a strike for recognition 
was a violation of Section 8 (b) (4) (C) 
which prohibits a strike in defiance of an 
existing certification. 


Under these circumstances, however, the 
general counsel held that the presumption 
of the certified union’s majority status did 
not hold, and he refused to issue a com- 
plaint against the striking union.—Adminis- 
trative Decision of the General Counsel, 
August 31, 1951. 
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Wage Stabilization Agencies 


There are two Washington agencies issu- 
ing rules and regulations relating to the 
no-raise-anti-inflation program—the Wage 
Stabilization Board and the Salary Stabil- 
ization Board. The difference between the 
two for the most part is jurisdictional, and 
except for reflecting this difference, the 
rules of one follow very closely the pattern 
of the rules of the other. To obviate con- 
fusion—and confusion does exist in the 
minds of many—we have set out the fol- 
lowing by the way of recapitulation. 


HE Wage Stabilization Board was re- 

constituted by Executive Order 10233 of 
April 21, 1951. The Board is composed of 
18 members who are appointed by the 
President. Six of the members represent 
the public, six represent labor and six 
represent business and industry. There is 
a chairman and a vice chairman of the 
Board, each designated by the President 
fram among the members representative of 
the public. 

In addition to such functions which are 
determined by the Economic Stabilization 
Administrator after consultation with the 
Board, the Board has the following duties: 
(a) preservation of collective bargaining, 
(b) labor dispute authority in certain cases, 
(c) inquire into disputes in cases referred to 
the Board by the President, (d) handle cases 
voluntarily submitted to the Board, (e) 
render decisions in cases where the parties 
jointly agree to be bound, (f) actions of the 
Board are to follow stabilization policies, 
and (g) the Board may establish panels, 
make rules and issue orders. 


Under General Order No. 3, issued Janu- 
ary 24, 1951, the Economic Stabilization 
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Administrator delegated to the Wage 
Stabilization Board authority to establish 
wage stabilization policies and_ stabilize 
wages where necessary. 


There are at present 16 regulations issued 
by the Wage Stabilization Board. General 
Wage Regulation No. 1 gives a definition of 
wages, salaries or other compensation cov- 
ered by General Wage Stabilization Regu- 
lation 1 of the Economic Stabilization 
Administrator which require the prior ap- 
proval or authorization of the Wage Stabiliza- 
tion Board. 


2 states 
other 


General Wage Regulation No. 
that increases in salaries or 
compensation agreed to on or before Janu- 
ary 25, 1951, but which, by the terms of 
such agreement are to become applicable 
only to work performed later than 15 days 
after January 25, 1951, require the prior 
approval or authorization of the Wage 
Stabilization Board. 


wages, 


General Wage Regulation No. 3 author- 
izes increases in wages, salaries and other 
compensation to bring them into compliance 
with the Fair Labor Standards Act and 
such other statutes and orders establishing 
minimum rates of compensation. 


General Wage Regulation No. 4 allows 
increases in wages of nonfederal public 
employees which conform to the stabiliza- 
tion policy and the Board reserves the right 
to review increases made. 


General Wage Regulation No. 5 governs 
adjustments for individual employees. This 
is one of the most important regulations 
issued by the Board. The regulation sets 
the standard under which employers can 
continue granting pay increases such as 
merit and length of service increases, pro- 
motions, transfers and the like. 
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General Wage Regulation No. 6 sets 
forth the general wage and salary policy. 
This regulation contains the 10 per cent 
formula and also the base date abnormality 
provision. 


General Wage Regulation No. 7 permits 
adjustments for employees of religious, 
charitable and educational organizations. 
The regulation does not apply to a business 
enterprise owned or operated by such an 
organization if the income of the business 
enterprise is not exempt from federal in- 
come taxes. 


General Wage Regulation No. 8 reflects 
cost-of-living increases. The operation of 
escalator clauses negotiated prior to the 
wage freeze is permitted, likewise escalator 
clauses approved by the Board. 


General Wage Regulation No. 9 estab- 
lishes wage schedules for new plants. The 
term “new plant” means a plant, enterprise, 
or other employment unit, which, on Janu- 
ary 25, 1951, had not commenced the pro- 
duction of the materials or services for 
which it was established or eonverted. 


General Wage Regulation No. 10 pub- 
lishes the tandem wage increase rules. The 
doctrine is this: If Plant A gave a 15 per 
cent wage increase but Plant B which 
historically follows A’s leadership in the 
timing and amount of wage changes did not 
get a chance to grant a similar adjustment 
because of the freeze order, Plant B may go 
along in tandem fashion even though it pro- 
vides for an increase over 10 per cent. 


General Wage Regulation No. 11 refers 
to agricultural labor. The circumstances 
under which a base rate may be increased 
without Board approval are listed. 


General Wage Regulation No. 12 establishes 
the Construction Industry Stabilization 
Commission, being a 12-member tripar- 
tite commission, composed of four public, 
four industry and four labor representa- 
tives. The jurisdiction of the newly created 
commission extends to all wages and sala- 
ries paid to mechanics and laborers in the 
building and construction industry and “em- 
ployed directly upon the site of the work.” 
In carrying out its functions, the Commis- 
sion was instructed to conform to the regu- 
lations, policies and orders of the Board 
and was directed to stabilize wages on the 
basis of areas traditionally established for 
collective bargaining in the industry. The 
Wage Stabilization Board pointed out that 
the Board’s regulations were technically un- 
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suited to the construction industry and ac- 
cordingly considered it necessary to establish 
an expert commission for the industry be- 
cause of its operational and bargaining 
peculiarities. The Commission has issued 
one regulation covering the payment of 
wages, salaries and other compensation to 
laborers and mechanics in the building and 
construction industry. 


General Wage Regulation No. 13 covers 
fringe benefits—paid vacations, paid holi- 
days, premium pay relative to days and 
hours of work, shift differentials, call-in pay 
and such other fringe benefits as the Wage 
Stabilization Board may from time to time 
determine. 


General Wage Regulation No. 14 applies 
to bonuses. Excluded from the operation 
of this regulation are bonus payments which 
(1) are customarily computed by the em- 
ployer more frequently than every three 
months or (2) are directly related to the 
number of hours work or units produced 
or sold by the employee receiving the bonus. 


General Wage Regulation No. 15 indi- 
cates when incentive wage or piece rates 
do not have to be approved by the Board. 


General Wage Regulation No. 16 ex- 
empts Puerto Rico and the Virgin Islands 
from wage stabilization regulation. 


THE Salary Stabilization Board was estab- 

lished by General Order No. 8 of the 
Economic Stabilization Agency on May 8, 
1951. The Board consists of five public 
members, one of whom is designated chair- 
man. The Chairman of the Wage Stabiliza- 
tion Board serves as an ex-officio nonvoting 
member of the Salary Stabilization Board. 
The functions of the Board as defined in 
Order No. 8 are: (1) to determine the 
substantive policies to govern the salary 
stabilization program, including basic salary 
stabilization regulations and orders, and (2) 
to make such recommendations to the Eco- 
nomic Stabilization Administrator regard- 
ing stabilizktion policies as it may deem 
appropriate. 

In the exercise of its responsibilities and 
functions the Salary Stabilization Board 
conforms to the regulations, policies, or- 
ders and decisions of the Wage Stabilization 
Board to the fullest practical extent, to pro- 
vide a uniform and coordinated program for 
the stabilization of all wages, salaries, and 
other compensation of employees under the 
jurisdiction of both boards. This means 
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that if any conditions to be regulated by the 
Salary Stabilization Board are similar to any 
under the regulations of the Wage Stabiliza- 
tion Board, there should be identical treatment. 
The only justification for deviation would 
be where the conditions or procedures of 
compensation affecting employees under 
the Salary Stabilization Board are different 
from those of employees under the Wage 
Stabilization Board. Even under such cir- 
cumstances, where procedural differences 
require variations in the content of regu- 
lations, the Salary Stabilization Board 
seeks the same economic objectives. 


The functions delegated to the Salary 
Stabilization Board extend to the stabiliza- 
tion of salaries and other compensation of 
persons who are employed in bona fide 
executive, administrative, professional or 
outside salesmen capacities, exempt under 
the Fair Labor Standards Act, and who in 
their relationships with their employer are 
not represented by a union. If salaried em- 
ployees are non-exempt, or if exempt and 
represented by a union, the Wage Stabiliza- 
tion Board has jurisdiction. 


‘INCE its establishment, the Salary Stabil- 
ization Board has issued three regulations. 
General Salary Stabilization Regulation No. 
1 incorporated in a single regulation, per- 
taining solely to employees under the juris- 
diction of the Salary Stabilization Board, 
the provisions of General Wage Stabiliza- 
tion Regulation No. 1 and the first 10 Gen- 
eral Wage Regulations of the Wage 
Stabilization Board applicable with respect 
to such employees under the jurisdiction of 
the Salary Stabilization Board. 


General Salary Stabilization Regulation 
No. 2 treated the subject of profit-sharing 
and other bonuses, whether payable in cash 
or securities or other property and whether 
all or a part of such bonus is set aside, in a 
trust or otherwise, for the present or future 
benefit of the employees. The regulation 
also applies to Christmas, year-end, vacation 
and like bonuses. Expressly excluded from 
the scope of the regulation are bonuses 
which have been customarily computed and 
paid more frequently than every three 
months, salesmen’s commissions and bonuses 
which are directly related to hours worked 
or units produced or sold. 


On September 17, 1951, the Salary 
Stabilization Board issued General Salary 
Stabilization Regulation No. 3 which gov- 
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erns individual adjustments for salaried 
workers under its jurisdiction. The new 
salary rules closely parallel those of the 
General Wage Stabilization Regulation No. 
5 for wage earners. 


Under Regulation No. 3 the total of indi- 
vidual increases to salaried personnel in any 
one year is limited to 6 per cent of the pay- 
roll for all salaried employees subject to 
the jurisdiction of the Salary Stabilization 
Board. 


FE HREE separate methods for calculating 
the total amount which may be distributed 
in merit and length of service increases are 
enumerated: (a) the past practice option, 
(b) the 6 per cent option, and (c) the 
established salary plan option. It is fur- 
ther provided that no employee shall be 
raised to a salary higher than the maximum 
of the established salary range for his posi- 
tion or classification and the total dollar 
amount of all merit and length of service 
increases shall not exceed 6 per cent of the 
total of their base salaries during such year. 


Merit or length of service increases under 
the random or personal method of payment 
are not to exceed 6 per cent of the total 
base salaries and shall not exceed 10 per 
cent on any individual salary. 


Increases are permitted for promoted or 
newly hired employees without counting 
them as merit or length of service raises 
provided such increases are given within 
90 days after a promotion or 120 days after 
hiring. In the case of increases in compen- 
sation made as a result of promotions or 
transfers and new or changed positions, a 
supporting certificate must be filed with the 
payroll or personnel record. 


Trainees under training programs in 
effect on or before January 25, 1951, or 
placed into effect thereafter with the ap- 
proval of the Office of Salary Stabilization 
may be paid and advanced according to 
such programs. Such increases are not 
treated as merit or length of service in- 
creases. 

Salary adjustments made undey the regu- 
lation cannot furnish a basis either to in- 
crease price ceilings or to resist otherwise 
justifiable reductions in price ceilings. 

Inequalities created by salary adjust- 
ments under the regulation cannot consti- 
tute a basis for an adjustment in salaries or 
other compensation. 
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Christmas Bonuses 


Bonuses for employees are frozen on the 
basis of past practice, according to Execu- 
tive Director Cooper of the SSB. Com- 
panies which have never paid bonuses be- 
fore will not be permitted to do so. 


Christmas bonuses which adhere to the 
1950 standards may be paid to employees 
this year, and the bonuses must be charged 
against the bonus fund as fixed by the regu- 


lation (GSSR 2). 


Hence, it would seem that employers are 
safe in going ahead with their Christmas 
and year-end bonus plans on the basis of 
GSSR 2 as it now stands. 


Discrimination 
Against Nonunion Employees 


The NLRB struck down the practice of 
an employer of paying retroactive wages 
to union employees only, and of granting 
vacation, holiday and overtime benefits to 
union employees only. The employer sought 
to justify its conduct by pointing to its 
agreement with the union. The Board 
held that the agreement could not justify 
the employer in discriminating against non- 
union employees by granting retroactive 
wage payments and vacation benefits to 
union employees only. 


The employer also contended that a later 
contract with the union justified it in paying 
its union employees higher holiday and 
overtime pay than it paid its nonunion 
employees. The Board found that the em- 
ployer had reasonable grounds for believing 
that membership was denied the complain- 
ants for reasons other than their. failure 
to tender dues or initiation, and hence the 
contract could not justify the employer in 
withholding from the complainants higher 
pay for holidays and overtime work be- 
cause of their nonmembership in the union. 
—Newark Newsdealers Supply Company, 2 
CCH Lasor Law Reports (4th Ed.) ¥ 11,061. 


FLSA Doesn't Prohibit 
a Reduction in Pay 


A group of patrolmen employed under 
oral contracts for an indefinite period on 
a monthly salary basis were notified by 
the company that a new pay plan had been 
worked out by which they would receive 
an hourly rate for the first 40 hours and 
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time and a half thereafter. The new agree- 
ment resulted in a reduction of pay which 
was only slightly in excess of the 40-cent 
minimum then prescribed by the FLSA. 
Six signed the new contracts of hire, six 
others refused to sign and two new em- 
ployees later signed. The group of em- 
ployees who expressly rejected the new 
pay plan continued to work at the new rates. 


The federal district court held that the 
nonsigners had impliedly acquiesced in the 
new terms by continuing to work and en- 
tered into a contract of employment under 
the new method of computing pay. The 
FLSA does not prohibit an agreement to 
reduce wages, provided the employee re- 
ceives a wage at least as high as that fixed 
by the act. The court stated: “A general 
or indefinite hiring is presumed to be a 
hiring at will and, being at will, is subject 
to termination or modification at any time 
by either party.”"—Weir v. Hudson Coal Com- 
pany, 20 LABor CasEs § 66,503 (DC Pa., 1951). 


Eight-Hour Law 

Executive Order 10282, August 29, 1951, 
suspends for the duration of the national 
emergency proclaimed on December 16, 
1950, the eight-hour limitation as to work 
performed by laborers and mechanics em- 
ployed by the Department of the Interior 
on any public work which is designated by 
the Secretary of the Interior as essential 
to the defense program. Provision is made 
for the payment of overtime at time and 
one half for hours in excess of eight in any 
one day. 


Minimum-Wage Complications 


The Wage-Hour Administrator must oc- 


casionally engage in some _ eighth-grade 
arithmetic in order to apply the minimum- 
wage requirements of the Fair Labor 
Standards Act. An employer recently pre- 
sented hinh with the following problem, 
wanting to know his obligations under the act: 


For part of the week, his employees 
might be working on a job paid on a piece- 
work basis but with a minimum hourly 
guarantee; for the other part of the week 
they might be working on a straight piece- 
work basis. For example, an employee 
might work 22 hours on a job with a 90-cent 
hourly guarantee, and make $22, or $1 an 
hour. Then during the same week he might 
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work 18 hours on a job with no hourly 
guarantee and make $12.60, or 70 cents an 
hour. Must he be paid another five cents 
for each of the 18 hours worked on the 
second job, or is the employer permitted 
to average out his weekly earnings to meet 
the requirements of the law? 


The Administrator said that the situa- 
tion is comparable to one in which an em- 
ployee works part of the week on an hourly 
basis and part on a piecework basis: the 
hourly rate of such an employee must be 
at least 75 cents, and the amount paid for 
the piecework must average at least 75 cents 
hourly for the time spent doing piecework. 


In the present situation, the same rule 
applies; since the rates have to be com- 
puted separately (in order to see whether 
the wages paid on the hourly guarantee 
basis will be determined by the amount of 
work accomplished or the minimum guar- 
antee), the average must also be separately 
computed. The hypothetical employee must 
therefore be given 90 cents additional (five 
cents for each of 18 hours) in order to meet 
the requirements of the act.—Opinion letter 
of William R. McComb, Wage and Hour 
Administrator, July 25, 1951. 


New Wage-Hour 
Regional Director Appointed 


Frank J. Muench has been appointed 
new regional director for the New York- 
New Jersey region of the Wage and Hour 
and Public Contracts Divisions of the United 
States Department of Labor. He succeeds 
former Regional Director Arthur J. White, 
recently appointed regional Wage Stabiliza- 
tion Board director. 


Mr. Muench, who joined the wage and 
hour staff in 1939, has been the assistant 
regional director since October, 1944. Prior 
to that time he was the regional super- 
vising inspector in charge of the investi- 
gation staff and had also been in charge 
of the upstate New York area with offices 
in Syracuse. 

As the new regional director, Mr. Muench 
will be responsible for administering the 
Federal Wage and Hour Law and the 
Walsh-Healey Public Contracts Act, as 
well as supervising the staff of wage con- 
trol specialists in wage-hour field offices 
in Albany, Buffalo, Rochester and Syra- 
cuse in New York and Newark and Camden 
in New Jersey. 
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elements in American law and social policy 
as other elements of fair play and indi- 
vidual freedom and autonomy. 


Thus it was that the New York Court 
of Appeals avoided the restrictions of the 
anti-injunction legislation to issue an injunc- 
tion against picketing for recognition by 
one union in the face of certification of 
another union. Technically, the court ruled 
that the certification ended any “labor dis- 
pute” which might have existed. When 
there is no “labor dispute” the restrictions 
on injunctive relief established by such 
statutes as the Norris-LaGuardia Act are 
inoperative, and the courts may grant in- 
junctive relief if the traditional equitable 
considerations are present. 

It is interesting to note, however, that 


the New York courts are still having some 
trouble applying even the doctrine of the 


trouble lies in 
injunctive 


Florsheim case. The main 
deciding on the scope of the 
order to be issued against picketing in defi- 
ance of an existing certification. Some New 
York courts are currently enjoining all 
picketing in such cases,* but others are 
prohibiting only picketing with “unfair” 
signs while permitting the union to continue 
picketing if the placards state accurately 
that the employer is dealing with a certified 
union.’ 

Permission for any picketing in such cir- 
cumstances is difficult to justify, if the pol- 
icies of modern labor relations legislation 
are dominant, and if those policies are to 
have integrity. For the continuance of any 
kind of picketing, regardless of the in- 
formation on the placards, keeps the em- 
ployer and his employees under coercive 
pressure. Any picketing, to the degree that 
it effectively serves its purpose, will induce 





8 Robert Alan Company, Inc. v. Goolst, 18 
LABOR CASES { 65,988 (N. Y. S. Ct., N. Y. Co., 
1950); Seglin v. Zakman, 20 LABOR CASES 
1 66,458 (N. Y. S. Ct., Kings Co., 1951). 
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66,427 (N. Y. S. Ct., Kings Co., 1951). 
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customers and other workers to stay away 
from the picketed establishment. Then, too, 
there are always the intimidatory aspects. 
Both the employer, though faithfully dis- 
charging his legal duty to bargain only with 
his employees’ representatives, and the em- 
ployees, though expressing the free choice 
guaranteed by modern law, are thus exposed 
to a coercion which is basically inconsistent 
with modern labor relations policy. 


Judges who continue to permit “truth- 
ful” picketing in ‘such cases will undoubtedly 
reply that they are compelled to do so by 
the United States Supreme Court’s “picketing- 
free speech” opinions.” This complication, 
adverted to at the beginning of the present 
article, raises problems whose treatment 
would take more space than can be spared 
here. But the matter has been treated often 
elsewhere, and will be dealt with briefly 
here in a moment. 


HE second major type of stranger or 

minority picketing for union recognition 
is that which exists where the picketing 
union has been defeated in a labor relations 
board election, the employees having voted 
to reject all union representation. Last year, 
New York’s Appellate Division, in Haber 
& Fink v. Jones," ruled that a union defeated 
in a labor board election stands in the same 
shoes as a union which is defying the 
certification of another union. The weight 
of Haber & Fink on this proposition is 
somewhat lessened by the fact that the 
picketing involved there was patently vio- 
lent and intimidatory. Nonetheless, the 
decision bids fair to be a leading case even 
where the picketing by a minority union is 
overtly nonviolent. 

Having ruled that a defeated union has 
no more right to picket than one which is 
defying the certification of another union, 
the Appellate Division met straightforwardly 
one of the most complicated issues which 
picketing poses for labor law. The union 
contended that it was picketing, not for 
immediate recognition, but in order to 
organize the employees involved. It will 
be recalled that Mr. Justice Minton, in 
the Gazzam case,” suggested that such 
“organizational” picketing is still constitu- 
tionally immune to regulation. Obviously, 
the union in Haber & Fink was seeking to 
avail itself of this suggestion in order to 
secure immunity for continued picketing. 


The Appellate Division, however, dis- 
missed the union’s contention almost con- 
temptuously, clearly regarding it as frivolous 
in the light of the background of the case— 
“a pretext and legalism having no relation 
to the reality of [the union’s] . . . purpose 
and its contemplated effect.” 


Even in Haber & Fink, however, the court 
intimated that it might permit some picket- 
ing to continue, provided that the placards 
clearly indicated that the union had been 
rejected by the employees involved. In 
1951 the same department of New York’s 
Appellate Division, in Lamanna v. O’Grady,™ 
again enjoined recognition picketing by a 
union which had been defeated in an elec- 
tion; but here the Appellate Division di- 
rected the court below to permit some 
union action. Exactly what the Appellate 
Division had in mind, in Lamanna, is not 
clear. In approving the issuance of an 
injunction while keeping open the right of 
the defendant union to attempt to persuade 
the employees, the court spoke as if all 
picketing should be prohibited. 

It said: “While the defendant can con- 
tinue by proper methods to try to persuade 
plaintiff's employees to join the union, it is 
neither necessary nor proper for such per- 
suasion to take the form of picketing plain- 
tiff's place of business.” This suggests 
that all picketing might be enjoined. Yet, 
later in the same opinion the court had 
this to say: “If upon reflection there is some 
truthful information which the defendant 
wishes to impart to the public by picketing, 
it should be privileged to make an applica- 
tion to Special Term for a modification of 
the injunction to permit picketing which 
is specified and proper.” 

In the end the union was allowed to 
picket so long as its placards stated that 
the picketed employees were not on strike 
and that the “non-union status is a matter 
of the employees’ choice pursuant to the 
law for determining employee representa- 
tion.” ** This seems to be the emerging 
formula, deyeloped by the New York courts 
in an attempt to comply with the Supreme 
Court’s waning identification of picketing 
with the right of free speech. 


Of course, the formula is naive in many 
ways. It assumes that all illegal and anti- 
social aspects of picketing may be vitiated 
by prohibiting overtly coercive and mis- 





1° See 1 Labor Law Journal 675 (June, 1950). 

” Footnote 3. 

122 Building Service Employees’ Union v. Gaz- 
zam, 18 LABOR CASES { 65,764 (U. S. S. Ct., 
1950). 
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1319 LABOR CASES { 66,255 (N. Y. App. Div., 
1951): cf. Bickford’s Inc. v. Mesevich, 20 LABOR 
CASES { 66,520 (N. Y. S. Ct., N. Y. Co., 1951). 

14419 LABOR CASES { 66,356 (S. Ct., N. Y. Co., 
1951). 
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leading picketing, when nothing could be 
further from the truth. For picketing will 
continue to be coercive as long as human 
nature remains what it is, affiliated union 
members automatically refrain from cross- 
ing picket lines and businessmen must rely 
on customers and supplies in order to keep 
going. 

The third major type of recognition 
picketing to be considered here occurs 
when there has been no certification of a 
rival union and no defeat of the picketing 
union in a labor relations board election, 
but the employer is dealing with another 
union on terms apparently satisfactory to 
the majority of his employees. Here, too, 
the New York courts have tended more 
and more, in recent years, to hold that 
general picketing with “unfair” signs is not 
permissible. One New York court has 
recently issued a blanket injunction in such 
a case,” but another court has held only 
that the picketing union must use placards 
which do not brand the employer as gen- 
erally “unfair to organized labor.” * 


The fourth major type of stranger or 
minority picketing for recognition is per- 
haps the most interesting of all. This is 
the type in which there is no certification 
of a rival, no defeat of the picketing union 
in a representation election, and the em- 
ployer is not dealing with another union— 
is in fact dealing with his employees on 
an individual basis because they prefer it 
that way. This seems to be the type of 
picketing which is currently causing the 
New York courts the most trouble. Ona 
nose-counting basis, the New York courts 
seem to favor the withholding of injunctive 
relief against such picketing,” although oc- 
casionally an injunction is issued.” But the 
interesting feature in some of the cases 
withholding relief’ is that the relief is 
denied even though a majority of the em- 
ployees of the picketed employer join in 
requesting relief and sign affidavits to the 
effect that they do not wish to be repre- 
sented by the picketing union. In one case, 
for example, the court held that such evi- 
dence of employee lack of interest in the 
picketing union does not carry the same 





weight as would a defeat of the union in a 
labor board election.” 


ERE we return full circle to the Lom- 
bardi case,” where a union demanding 
recognition argued that the NYSLRB should 
not order an election because a defeat for the 
union therein would prejudice the union in 
any court action which might follow on the 
union’s picketing. As we have just seen, 
the union would be only partly and probably 
harmlessly prejudiced by such an election, 
for in all probability the New York courts 
would not prohibit all picketing, even by a 
union which had been rejected by the 
employees. Not even Haber & Fink™ 
which, with the Florsheim decision,” must 
rank as one of the more far-seeing and real- 
istic decisions of the New York courts, 
closed the door completely on picketing; 
it will be remembered that the court in 
Haber & Fink indicated a disposition to 
permit noncoercive and “truthful” picket- 
ing for recognition by a union which the 
employees had rejected. It remains now 
for the New York courts to go only two 
steps further in subordinating union self- 
help activities to the dominant policies of 
state and federal labor relations legislation. 
First, the courts should see that the 
inner logic of their position requires the 
prohibition of all stranger or minority 
picketing for recognition, whether or not 
there has been rejection of the union in a 
labor board election, and whether or not 
the employer is under contract with a rival 
union. Second, the courts must see that 
the inner logic of picketing is such that 
the legends on the placards, truthful or 
untruthful, bow in importance to the fact 
of picketing itself—so that a minority union, 
or a union representing no employees of the 
picketed employer, should not be allowed 
to picket at all. Union organizers, like 
other salesmen, should peddle their wares 
uncoercively. The labor relations statutes 
afford to union organizers a freedom and 
scope of organizing activity inferior to none. 
If with this freedom and scope union 
organizers cannot sell unionism to em- 
ployees, there is only unionism itself or the 
ingenuity of union organizers te blame 





18 Affiliated Restaurateurs, Inc. v. DuBois, 
19 LABOR CASES { 66,165 (N. Y. S. Ct., N. Y. 
Co., 1951). 

1% National Foundry Company v. Quinnonez, 
18 LABOR CASES { 66,006 (1950), 19 LABOR CASES 
§ 66,078 (N. Y. S. Ct., Kings Co., 1950). 

1 Amorosi v. Sager, 20 LABOR CASES { 66,440 
(N. Y. S. Ct., Orange Co., 1951); Pic Kwik 
Photo Service v. United Photographic Employ- 
ees’ Union, 20 LABOR CASES { 66,384 (N. Y. 
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1% Pennock Company v. Ferretti, 19 LABOR 
CASES { 66,231 (N. Y. S. Ct., N. ¥. Co., 1951). 

1% Pic Kwik Photo Service case, footnote 17. 

2 Footnote 4. 

2 Footnote 3. 

22 Footnote 7. 
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Congress 


Government employees have been in the 
spotlight this month. The Senate on Sep- 
tember 17, 1951, passed a bill (S. 622) which 
revises the pay schedules of the Classifi- 
cation Act of 1949, as amended, and will 
raise the salaries of about a million employ- 
ees outside of the postal service, roughly 
42 per cent of all employees in the executive 
branch. About 80 per cent of the employees 
under the Classification Act of 1949 work 
outside of Washington and about 20 per 
cent work in the Washington area. 

The bill provides for an across-the-board 
increase of 10 per cent rather than a uni- 
form dollar increase or a sliding scale, and 
the raises are limited to a maximum of $800 
per annum. This is in keeping with the 
national economic policy which permits gen- 
eral iricreases of 10. per cent in wage and 
salary levels subsequent to January 15, 1951. 

Section 4 of the bill will make the increases 
retroactive to July 1, 1951. 

The bill was sent to the House, which 
had passed its own bill giving a flat $400-a- 
year increase to government employees, and 
was amended there. It is presently in con- 
ference committee. 

Also, several new bills have been intro- 
duced: one to permit payment of certain 
cost-of-living allowances to government em- 
ployees residing outside of the United States, 
at rates in excess of 25 per cent of the basic 
rate of compensation (S. 2008); one to pro- 
vide for the appointment of apprentices in 
the government service through competitive 
examination (S. 2076); and one to provide 
for loyalty investigations of government 
employees by the Civil Service Commission 
in lieu of the Federal Bureau of Investiga- 
tion (S. 2077). 

In the committee hearings of the Senate 
bill (S. 1973) to relax Taft-Hartley union- 
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shop requirements insofar as the building 
and construction industry is concerned, the 
National Labor Relations Board has pointed 
out to the committee some of the problems 
the Board would encounter in administer- 
ing the provisions of the bill should it be- 
come law. The NLRB’s statement, presented 
by Mr. Reynolds as acting chairman, makes 
it clear that the Board interprets the 
provision eliminating the necessity of 
representation elections in the building and 
construction industry as permitting such elec- 
tions where requested by employers or 
unions. Such elections may be desired by 
a union, the Board said, in order to acquire 
protection against rival strikes. In addition, 
proof of majority status would still be re- 
quired in refusal-to-bargain cases, according 
to the Board’s interpretation of the bill. 
Another problem stressed by the NLRB is 
the difficulty of interpreting the scope of 
the term “building and construction indus- 
try.” Certain types of borderline work would 
be difficult to classify, the Board asserted. 
The Board did emphasize, however, that 
it was making no recommendation as to 
whether or not the bill should be enacted. 


State Legislation 


Employment Relations Act . . . Hawaii’s 
labor relatiens law has been amended to 
(1) permit the employment relations board 
to hire part-time or temporary employees 
and fix their compensation without regard 
to civil service and classification laws; (2) 
abolish the appointment of a conciliator for 
a term of four years and provide for ap- 
pointment of a conciliator by the governor 
for individual disputes upon notification by 
the employment relations board; (3) make 
procedural changes in the manner of serv- 
ing complaints; and (4) provide that hear- 
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CURRENT LITERATURE 


in the Labor Field 





Man Does Not Live by Bread Alone 


Manpower Economics and Labor Problems. 
Dale Yoder. McGraw-Hill Book Company, 
Inc., 330 West 42nd Street, New York 18, 
New York. Third edition, 1950. 661 pages. $5. 


Here is a book that can be as enlighten- 
ing, informative and inspiring to those in- 
terested in labor problems or manpower 
management as Mr. Carnegie’s How to Win 
Friends and Influence People has been to all 
of its readers interested in personality de- 
velopment. Both labor union leaders and 
business managers can profit from reading 
Mr. Yoder’s comprehensive and impartial 
treatment of this dynamic field. 


Throughout his book, Mr. Yoder views 
manpower primarily as a natural resource 
of modern society somewhat comparable to 
our water-power or atomic-power resources. 
He defines the basic goals of society to be 
“the development, utilization, and conser- 
vation of manpower” and contends that 
labor problems “represent situations in which 
these and other goals are not attained.” 


With this as his basic premise, Mr. Yoder 
first provides a background by directing at- 
tention to the dimensions (the supply, types, 
location, etc.) of manpower and to the his- 
toric patterns of utilization and conservation. 


On the basis of this background and in 
an effort to prepare students for more 
critical appraisal of many important current 
labor problems, several chapters are then 
devoted to presenting data and theories on 
manpower economics. In these chapters, 
the problems and symptoms of industrial 
unrest are discussed, followed by a statistical 
and economic analysis of wages and scales of 
living and an outline of wage problems with 
various proposals for their solutions. 


In the next several chapters, Mr. Yoder 
shifts interest to that phase of the marketing 
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process which emphasizes job markets rather 
than wage markets. From a discussion of 
the problems of employment and unemploy- 
ment and the methods of reducing the 
“waste” of unemployment, attention is 
focused more specifically upon employment 
conditions and the employment problems 


encountered by such special groups as 
women, children, the aged, handicapped 
and minorities. Special treatment is also 


given here to the problems of status in in- 
dustrial relations. In regard to status, Mr. 
Yoder points out that merely finding 
“‘ ‘good’ jobs for all who wish to work 

does not ensure adequate consideration on 
manpower conservation; it does not guar- 
antee effective utilization; and it may fail 
to achieve the social goal that seeks social 
participation, responsibility, and _ satisfac- 
tion.” Similarly, he points out that the 
frequent wage adjustments permitting “fair 
or even adequate wages” is not a panacea: 
“Man does not live by bread alone, and 
the need for other returns from employment 
is clear evidence of this well-established 
principle.” Hence, there is the need for 
recognizing the importance of employee 
status, that is, the “manner in which each 
person is regarded, the position to which he 
is entitled, the respect accorded him.” 


Due to the important part labor organ- 
ization plays in these employment proposals 
and their solutions, four chapters are then 
devoted to unions, their programs and 
policies and their position in the current 
economic and political order. The increas- 
ing popular attention given to collective bar- 
gaining is also emphasized by Mr. Yoder’s 
inclusion of chapters on public policy to- 
ward collective bargaining and union secu- 
rity and its economic implications. 


Recognizing the awareness of the need 
for specialization, professional competence 
and the ability to manage men to be the 


October, 1951 @ Labor Law Journal 


current clear-cut trend in the field of mar- 
power management, Mr. Yoder concludes 
his thoroughly-revised third edition by ob- 
serving that “In a large measure . . . the 
future of industrial relations is dependent 
upon research,” which he further defines 
as “research designed to provide facts and 
understanding as a basis for agreement and 
cooperation.” 


Arbitration Study 


Compulsory Arbitration of Utility Disputes 
in New Jersey and Pennsylvania. Robert R. 
France and Richard A, Lester. Industrial 
Relations Section, Department of Economics 
and Social Institutions, Princeton Univer- 
sity, Princeton, New Jersey. 1951. 90 
pages. $2. 

This research report covers compulsory 
arbitration experience under law im but 
two states; these states, however, include 
highly important industrial, power and 
transportation industries. 

The short experience of the two states 
with such compulsory arbitration laws does 
not provide an adequate basis for conclu- 
sions of a general or precise nature, but it 
does indicate some tentative conclusions 
concerning the operation of this type of 
law. Although New Jersey’s strike record 
under its act has not been so perfect as 
Pennsylvania’s, both states have succeeded 
in avoiding protracted stoppages in all cases 
except one while the laws were in effect. 
The laws’ contribution to the prevention or 
at least shortening of strikes has been to 
provide an official procedure by which the 
state became responsible for the continued 
operation of the utility. 

Many government officials, arbitrators, 
industrial and trade union executives and 
scholars helped to make this study both 
realistic and penetrating. 


French Labor Arbitration 


Compulsory Labor Arbitration in France, 
1936-1939. Joel Colton. King’s Crown Press, 
2960 Broadway, New York 27, New York. 
1951. 220 pages. $3.25. 

Mr, Colton has undertaken the task of 
discussing a relatively little known aspect of 
French economic life. His obvious interest 
in his subject is contagious and his method of 
presentation gives it even greater importance. 

In speaking of compulsory labor arbitration 
in France, the author states: “Overshadowed 
by other, more publicized measures of the 
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Popular Front, such as the forty hour week, 
it has not received the attention it merits as 
one of the most significant social reforms 
attempted in the last years of the Third 
Republic. The French experience with com- 
pulsory arbitration takes on added interest, 
moreover, because of the limited number of 
countries in which this controversial method 
of settling labor disputes has been tried.” 

The book is divided into two parts—a 
description of the introduction of compul- 
sory labor arbitration in France, and a 
presentation of the problems that arose in, 
and the general results of, the operation of 
the system. It contains a great deal of back- 
ground material which serves as a substan- 
tial foundation for better understanding of 
the over-all 1936-1939 economic picture in 
France. 

One part of the book “is concerned with 
a selected number of problems that emerged 
in the operation of the arbitration system.” 
Much of the legislation connected with the 
original system caused only confusion, be- 
cause of its obscurity, and the permanent 
act of 1938 introduced many more problems. 
The author devotes specific chapters to dis- 
closing “the manner in which these ambig- 
uities were handled in arbitration practice 
and how they were settled by the rulings of 
the Higher Court.” 


Production Problems Discussed 


Production Series Nos. 195, 196. American 
Management Association, 330 West 42nd 
Street, New York 18, New York. 1951. Any 
single copy, $1.25. 

Mobilizing Production for National Defense 
—pamphlet No. 195 of the AMA’s series 
of papers given before its December 11-12 
Production Conference in Chicago—is a 
group of three “ways and means” discus- 
sions of production control—as to whether 
there should be more or less; of organization 
and administration of quality control; and 
of ways of combating sabotage. 

Labor representatives and businessmen 
talk over the problems of wages and man- 
power under stabilization in pamphlet No. 196 
—Wage Stabilization Problems—Supervisory 
Development Techniques. Included in the 
booklet are “Recruiting and Developing 
First-Line Supervision” and “Measuring the 
Performance of Your Foremen.” 


The ‘Effects of’’ Series 


Effects of Taxation on Corporate Mergers. 
J. Keith Butters, John Lintner and William 
L. Cary. Harvard Business School, Soldiers 
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Field, Boston 63, Massachusetts. 1951. 364 


pages. $4.25. 

Effects of Taxation on Executive Compen- 
sation and Retirement Plans. Challis A. Hall, 
Jr. Harvard Business School, Soldiers 
Field, Boston 63, Massachusetts. 1951. 365 
pages. $4.25. 

Effects of Taxation on Executives. Thomas 
H. Sanders. Harvard Business School, 
Soldiers Field, Boston 63, Massachusetts. 
1951. 229 pages. $3.25. 

These books are the second, third and 
fourth, respectively, in a series resulting 
from the research program conducted 
through the Harvard Graduate School of 
3usiness Administration, financed by a 
grant from the Merril] Foundation for Ad- 
vancement of Financial Knowledge. 

Effects of Taxation on Corporate Mergers 
deals with a provocative subject. In fact 
few subjects in the area of public policy 
have been the source of more heated debate 
than the business merger and its effect 
on the degree of industrial concentration in 
the American economy. In addition to 
the question of industrial concentration, the 
effects of taxes on the sale of profitable, 
closely held companies are important in 
their own right. Growing small and 
medium-size companies, most of which are 
closely held, play a very important role 
in our economy. The continued formation, 
growth, and continuity of existence of small, 
independent enterprises is generally recog- 
nized to be essential to the maintenance 
of a healthy industrial competitive structure 
—some would even say to the continued 
preservation of political stability and per- 
sonal freedom. 

The objective of this study is to provide 
an appraisal of the effects of federal taxa- 
tion on merger activity and on the continued 
existence of our independently owned small 
and medium-sized companies as competitive 
entities. 

The authors’ findings, viewed in the 
broadest possible perspective, are: 

1. Taxes have been a highly significant 
motivation in the scale of a considerable 
number of closely held companies, but the 
role of taxes in this respect has been much 
more limited in scope than has frequently 
been claimed. Furthermore, one of the 
most important tax motivations for the sale 
of closely held companies during the 1940's, 
because of a relief provision enacted in 
1950, will be considerably more restricted 
in its future effects. 

2. The impact of the recent merger 
movement on the competitive structure of 
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the economy has also been considerably 
more restricted than has been generally 
presumed. It is not at all clear that on 
balance the mergers which have occurred 
since 1940 have weakened the over-all com- 
petitive structure of the economy to any 
serious degree, though they clearly have 
reduced to some extent the number of inde- 
pendent “centers of initiative” in the economy. 


ROFESSOR Hall has first undertaken 

to examine executive compensation to deter- 
mine and explain relative growth and im- 
portance to corporations and executives. 

Corporate compensation and retirement 
plans may be extremely complicated, and 
there are many possible combinations of 
the various relevant terms and conditions. 
Hall’s book deals with a complex and 
diversified set of facts. For those not 
familiar with the subject, the number of 
significant distinctions to be drawn will 
come as a surprise—perhaps an unpleasant 
one. Much of the detail in this book, as in 
others of this series, is only for specialists 
in the area. But an awareness of the variety 
of arrangements which are available, and of 
the significance of seemingly trivial condi- 
tions, is important for executives who may 
be responsible for establishing or modifying 
compensation and retirement plans. It is 
equally important for outside observers who 
may be inclined to make sweeping and 
indiscriminate generalizations about pay- 
ments to executives. 


ROFESSOR Sanders finds that executives 

are currently working as hard as ever, but 
this finding by no means answers the ques- 
tion as to the alternate effects of executives’ 
reactions to taxes on the total economy. 


Two classes of executives are considered: 
first, those who are professional employees 
of the larger corporations, whose compen- 
sation is predominantly in the form of sal- 
ary and who, for the most part, are 
supervised by superior officers; and, sec- 
ond, those executives who are owner- 
managers and whose positions or stock 
ownership place them beyond tie threat of 
being disciplined by a superior officer. The 
few observed cases in which executives did 
relax because of taxes fell into this group. 
However, here also, in general, taxes do 
not interfere with turning in a good job. 

The author found a disposition among 
scores who discussed the subject of retire- 
ment to believe that on balance more men 
work longer, rather than less long, because 
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of taxation. The all-pervasive influence of 
taxes is generally regarded as a fact, though 
other motivations frequently mingle with 
them, to augment or soften their effects. 

Individual chapters are concerned with 
direct compensation, stock options and pur- 
chase plans, expense allowances, and execu- 
tive retirement and pension plans. The 
influence of high tax levels upon executive 
compensation is inseparable, the author 
believes, from the influence of the rise in 
price levels, with which it has largely been 
concomitant. 


Current International Problems 


Planning Pamphlets 74 and 75. National 
Planning Association, 800 21st Street, N. W., 
Washington 6, D. C. 1951. Single copies, $1. 

The solution to the problems presented 
by economy, politics, military and morale 
in western Europe is found in some form 
of political and economic union of the major 
continental countries. Theodore Geiger and 
H. van B. Cleveland discuss the relative 
importance of these four fronts in Making 
Western Europe Defensible. A unification of 
the continent is inevitable, but what sort of 
a union it will be is the question of vital 
importance. Will it be united under West- 
ern influence, or will it be Eastern and 
therefore, Soviet influence? Mr. Geiger and 
Mr. Cleveland summarize for us the re- 
sponsibility of United States leadership in 
resolving this major world problem. 

“No Utopia, surely. But where else in 
the jangled world of 1951 will one find a 
community so united, so well and truly led?” 
Stuart Chase dissects the dynamic industri- 
alization program in Operation Bootstrap in 
Puerto Rico. The dilemma that provoked 
Operation Bootstrap was the steadily in- 
creasing birthrate which would ultimately 
mean widespread poverty. Industrialization, 
birth control and emigration are all needed 
but industrialization in the end actually 
controls the other two. The men who op- 
erate Bootstrap are organized on five major 
fronts: (1) the political which supplies 
ideas, (2) the planning board which con- 
siders the economic problems and establishes 
priorities in investment and construction, 
(3) the Fomento which gives the ideas 
tangible forms, (4) the Agriculture Depart- 
ment which gears its plans to the industrial 
program and (5) the finance and the budget 
which sees that Puerto Rico maintains its 
high credit rating in mainland money mar- 
kets. These five divisions cooperate and 
demonstrate “that it is possible for govern- 
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ment men and businessmen to enter a new 
dimension, where ideologies are ignored, and 
each respects the function of the other.” 


The Injured Worker 


Workmen’s Compensation Insurance Costs 
and Trends in California, Management Report 
No. 100. Research Division, California Per- 
sonnel Management Association, 2180 Milvia 
Street, Berkeley 4, California. 1951. $1. 


This 20-page report is a stenographic 
brief of three addresses given before the 
California Personnel Management Associa- 
tion and the Personnel Section of the West- 
ern Management Association. 


The first author, Stanley Burke, manag- 
ing director, California Self-Insurers’ As- 
sociation, San Francisco, California, contends 
that in California they are not dealing with 
workmen’s compensation but in health in- 
surance. Their all-inclusive term “injury” 
has come to permit practically anything to 
come within its scope. 


Harold H. Hatch, president, Argonaut 
Underwriters, Inc., discusses effects brought 
about by the permanent and temporary 
disability schedule which California adopted 
many years ago. California workmen’s com- 
pensation rates are made from statistical 
data gathered by the California Inspection 
Rating Bureau, analyzed by it and sub- 
mitted to the Insurance Commissioner. 


Richard J. Quigley, claims superintendent, 
California Casualty Indemnity Exchange, 
San Francisco, California, joins his col- 
leagues in warning against the possibility 
of the benefits of California’s Workmen’s 
Compensation Act increasing the costs to 
California employers to such an extent as 
to put them at a competitive disadvantage 
in relation to other states. 


Work Injuries Compensable in Pennsyl- 


vania. Alice Warne. Bureau of Business 
Research, Pennsylvania State College, State 
College, Pennsylvania. 1951. 58 pages. 


“Work injuries offer an ever-present 
hazard in business. They impair the output 
and earning power of workers and em- 
ployers alike. They give rise to suits to 
recover damages which embarrass business 
stability.” Thus states the preface to this 
little book which endeavors to fill the need 
for clarification of the rights and obliga- 
tions of employer and employee concerning 
workmen’s compensation. 
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This need, which exists not only in Penn- 
Sylvania, but in many other states as well, 
is adequately taken care of by Miss Warne’s 
clearly outlined discussion of Pennsylvania 
compensation laws, types of compensable 
injury, payable benefits and the securing 
of benefits. Extremely helpful are the 
sections dealing with the employers’ and 
employees’ obligations, and the definitions 
of ambiguous terms. 
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New Chapter in Old Controversy ... 
This writer indicates that in “two recent 
decisions involving judical review of NLRB 
orders, the Supreme Court, speaking through 
Justice Frankfurter, has opened a new 
chapter concerning judicial control 
over administrative determinations,” and 
goes on to cite the Universal Camera Corpo- 
ration and the Pittsburgh Steamship Com- 
pany cases.—Jaffe, “Judicial Review: ‘Sub- 
stantial Evidence on the Whole Record’,” 
Harvard Law Review, June, 1951. 


Face-Saving Device for Labor Leaders 
. . . An economics professor writes on the 
role which the fact-finding board plays in 
collective bargaining, citing the function 
of such boards where labor leaders find it 
not “politically feasible” publicly to recog- 
nize the fact that their execessive demands 
upon management could not possibly be 
gained, thereby escaping the onus of having 
suggested the more moderate demands 
recommended by the board.—Gitlow, “Col- 
lective Bargaining and Fact-Finding Boards,” 
Industrial aud Labor Relations Review, Janu- 
ary, 1951. 


NLRA Protection for Strikers . . 
When are strikers safeguarded by Sections 7 
and 8 (a) (1) of the National Labor Relations 
Act? When is the employer privileged to 
take reprisals against them ?—Cox, “The Right 
to Engage in Concerted Activities,” Indiana 
Law Journal, Spring, 1951. 


Undemocratic Restrictions in Organized 
Labor . . . A small segment of unionized 
labor holds with restrictive admission poli- 
cies which, according to the author, “supply 
enemies of labor with weapons to use against 
the entire trade-union movement.”—Hewitt, 
“The Right to Membership in a Labor 
Union,” University of Pennsylvania Law 
Review, May, 1951. 
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Bargaining “Arrested at the Plant Gate” 
as Collective negotiations unsupported 
by the right of peaceful picketing constitute 
no collective bargaining at all, according 
to this member of the California bar.— 
Tobriner, “The Organizational Picket Line: 
Lawful Economic Pressure,” Stanford Law 
Review, April, 1951. 


When the Government Intervenes in 
Market Operation . . A Harvard law 
professor examines the Safeway Stores case, 
which arose over government requisition of 
meat at a ceiling price. Conclusions are 
reached as to the issues involved: (1) 
taking, (2) retail v. wholesale ceilings, (3) 
costs and (4) subsidies —Braucher, “Requi- 
sition at a Ceiling Price,” Harvard Law 
Review, May, 1951. 


Foundation of Criminal Law . Here 
are shown analogies between certain phases 
of criminal law and those of other branches 
of the common law. The doctrines of merger, 
motive, former jeopardy and self-defense 
are covered.—Morse, “What the Criminal 
Law Is Built Upon,” Marquette Law Review, 
Spring, 1951. 


Elusive Public Interest It is fre- 
quently alleged that public interest requires 
alteration of accrued dividends in corporate 
process. The author points out that this 
claim appears “only in general statements,” 
and upon “demand for concrete facts 
dissolves.”—Becht, “Alterations of Accrued 
Dividends,” Michigan Law Review, January, 
February, 1951. 


Weighed in the Balance . . . The opin- 
ions of our courts, even of the Supreme 
Court of the United States, are baffling as 
to “what the judges conceived to be the 
tasks before them and what methods they 
used to resolve the controversies presented 
by the cases.” What would prove that a 
legal decision is “right”?—Magrish, “Can 
We Prove That a Judicial Decision Is 
‘Right’?” University of Cincinnati Law Re- 
view, March, 1951. 


Missouri Plan—Selection of Judiciary .. . 
The compromise between elective and ap- 
pointive methods of selecting judges, as 
conceived by Albert M. Kales and worked 
out, since 1940, by the State of Missouri, 
is presented by the editor of a lawyers’ 
professional journal.—Winters, “A Better 
Way to Select Our Judges,” Journal of the 
American Judicature Socicty, April, 1951. 
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U. S.-Mexican Labor Pact Signed 


Unions claim domestic workers 
will be adversely affected. 


In accordance with recent legislation on 
migratory labor (Public Law 78) and as a 
result of the formal agreement signed by 
the United States and Mexico on August 
11, an estimated 100,000 to 200,000 Mexican 
farm workers will be recruited this year for 
temporary employment in this country. The 
necessity for such an agreement was pointed 
out by Secretary of Labor Maurice J. Tobin 
in his statement that “Substantial numbers 
of Mexican farm workers will be needed to 
supplement domestic labor supplies in han- 
dling a near record farm harvest this year.” 


The pact authorizes the Department of 
Labor to recruit Mexican labor and to im- 
plement the agreement. Mexican workers 
may not be employed in jobs for which 
domestic workers ‘can reasonably be ob- 
tained or where employment of foreign 
workers may affect the wages and working 
conditions of domestic agricultural workers 
adversely. Among the agricultural jobs 
Mexican labor can fill according to the pact 
are operations related to farming, such as 
food processing, cotton ginning and various 
maintenance duties. 


Although Secretary of Labor Tobin termed 
the agreement as “an outstanding example 
of intergovernmental cooperation,” the pact 
was severely criticized by both the AFL 
and CIO. Denouncing the agreement as 
one which provides inadequate representa- 
tion for the Mexican workers, President 
H. L. Mitchell of the National Farm Labor 
Union (AFL) recently asserted that should 
a strike of domestic farm workers occur, 
the crops on the struck farm could be 
harvested before the strike had been cer- 
tified by the Department of Labor. Per- 
haps the most vehement attack against the 
agreement, however, was made by Dr. 


Rank and File 


Ernst Schwarz, national executive secretary 
of the CIO’s Latin American Affairs Com- 
mittee. Referring to the pact as “The new 
wetback legislation,” Dr. Schwarz declared, 
“It is nothing but a document prepared by 
men subservient to the interests of the big 
plantation owners, providing them with a 
new opportunity to exploit those unfor- 
tunate immigrants and their families.” Dr. 
Schwarz furthermore claims that, “Through 
an insidious stipulation it actually permits 
the use of wetbacks as strike breakers.” 
“Wetback” is the name that has been 
tagged onto those Mexican workers who 
swim or wade the Rio Grande River to 
enter this country illegally. 


On the other hand, Secretary Tobin said 
that under the pact prospective users of 
Mexican farm workers must have discharged 
any “wetbacks” in their employ by Septem- 
ber 11 to be eligible to contract Mexican 
workers and that, after an employer has 
contracted for and is using Mexican farm 
workers under the agreement, his contract 
may be revoked and the workers removed 
if it is determined that he has illegal workers. 
As to the effect of the pact on domestic 
labor, Secretary Tobin stated, “. . . in bring- 
ing in foreign workers it is vitally im- 
portant that no Mexican workers be utilized 
when domestic workers are available and 
that the importation of these workers will 
not adversely affect wages and working 
conditions 1of domestic employees.” 

The AFL also reported in its AFL Weekly 
News Service that groundwork has been 
laid for negotiating agreements between the 
AFL and Mexican Federation of Labor in 
an attempt to remedy some of the injus- 
tices under the present pact. Both organi- 
zations have explored the possibility that 
Mexican workers admitted under the U. S.- 
Mexican pact would enter the United States 
under the protection of the AFL and Mex- 
ican Federation of Labor, “taking up union 
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Acme 


On August 28 the AFL announced its withdrawal from the United Labor Policy Com- 
mittee at the committee’s meeting in Washington, D. C. Among those present at this 
final meeting were, seated left to right: Walter Reuther, President of the UAW (CIO); 


and William Green, President of the AFL. 


Standing left to right: James B. Carey, 


Secretary-Treasurer of the ClO; and George Meany, Secretary-Treasurer of the AFL. 





membership, refusing to work for scales 
below those paid AFL unions, refusing to 
work where there is discrimination against 
Mexicans, blocking entrance for known 
Communists.” 


ULPC Dissolves 
After Withdrawal of AFL 


AFL suggests merger conference 
to bring about ‘organic unity."’ 


On August 28 the AFL announced its 
withdrawal from the United Labor Policy 
Committee, thereby dissolving the 14-man 
group formed last December 14 by the 
AFL, CIO, Machinists (since reaffiliated 
with the AFL) and independent railroad 
brotherhoods to deal with the immediate 
problems arising out of defense mobilization. 
At the final meeting of the ULPC, Presi- 
dent William Green of the AFL stated that 
“Today, largely as a result of the commit- 
tee’s efforts, labor has won representation 
in the key defense agencies. It has been 
accorded a voice at the top level in the 
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determination of defense policies and at 
lower levels in the administration of those 
policies.” As a result, Green further pointed 
out, the committee has to a large extent 
accomplished the purpose for which it was 
organized, namely, that of gaining equal 
treatment for labor in the defense mobiliza- 
tion program. “From now on,” he asserted, 
“basic improvement in defense policies must 
be sought by labor through legislation by 
Congress. It was never intended that the 
United Labor Policy Committee should 
serve as the joint legislative representative 
of its component organizations.” 


CIO President Philip Murray, however, 
disagreed with the AFL’s reasons for with- 
drawal. Labeling as “completely erroneous” 
statements that problems leading to the 
committee’s creation had been solved, 
Murray said that the CIO could see no ad- 
vantages to labor or the nation “in destroy- 
ing the successes of the present for the 
theoretical advantages of an uncertain future.” 


So that the “goodwill and fraternity en- 
gendered” through the association of the 
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AFL and CIO in the ULPC are not al- 
lowed to lapse, Mr. Green further proposed 
that talks on “organic” unity between the 
AFL and CIO standing committees should 
be resumed as soon as possible. Whereas 
the CIO’s desire for the “functional” type 
of unity permits day-by-day cooperation on 
specific issues, the AFL’s “organic” unity con- 
cept could, on the other hand, foster relation- 
ships leading to a merger at a later date. 


Inter-Plant Wage Inequities 
Can Be Corrected Now 


New WSB policy applicable only to the 
lowest-paying companies. 


Under a new policy announced by the 
Wage Stabilization Board in September, 
low-paying firms in an appropriate industry 
or area (one that is “best adapted to preserve 
normal patterns of wage setting’) may 
petition the Board for approval to bring 
wages up to stabilized levels so as to cor- 
rect proven inequities. As a part of a long- 
range wage stabilization program, the new 
policy has as a goal the stabilization of 
wage relationships distorted by fluctuating 
wage movements in 1950. The importance 
of developing such a policy covering inter- 
plant wage inequities was emphasized by 
the fact that most of the pending cases 
before the Board involved this issue. 


The new policy is applicable only to the 
lowest-paying companies—it does not cover 
firms which are at or above stabilized wage 
levels. The Board pointed out that many 
of the lowest-paying firms will require an 
upward revision in ‘wage structures, if such 
firms which have obtained defense orders 
are to meet their production schedules. 
These same firms, the Board stated, may 
require the higher wage rates not only to 
retain and secure necessary manpower, but 
also to avoid being out-bid for labor by 
higher-paying companies during a period of 
inflation when surpluses of labor disappear. 

A genuine inequity must be shown to exist 
before the Board will consider an applica- 
tion. Inter-plant differentials in themselves 
will not be accepted as a basis for a wage 
adjustment. Standards for distinguishing 
between normal wage differentials (not to 
be altered) and those which may be lessened 
or eliminated under a sound wage control 
program are also prescribed by the policy. 

At a later date this policy will be issued 
by the Board in the form of a resolution 
with specific instructions and examples for 
approving these inequity adjustments. Re- 
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gional boards will also at that time be given 
authority to process such cases. 


Sharp Rise in Unemployment 
Insurance Reserve Fund 


Increase attributed to defense 
expenditures and strong civilian 
demand for goods and services. 


Expanding job opportunities as a result 
of defense expenditures and a strong civil- 
ian demand for goods and services were 
given as reasons for the sharp rise in un- 
employment insurance trust fund reserves 
during the 1951 fiscal year. These reserves, 
available for payment of benefits to unem- 
ployed workers covered by state employ- 
ment insurance laws, were further shown 
by Robert C. Goodwin, director of the Bu- 
reau of Employment Security, to have in- 
creased by $641 million to a total of $7,329 
million during the 12-month period ending 
June 30. 

This 1951 increase in the reserves repre- 
sents the difference between the employers’ 
contributions plus interest earned by the 
fund ($1,514,076,000) and payments made 
to qualified unemployed workers during the 
year ( $872,697,000). Comparison of this rise 
in trust fund reserves emphasizes the sharp 
contrast to the 1950 fiscal year experience 
when heavy unemployment resulted in a 
decrease of $611 million in the size of the 
fund. 

Statewise, the “precipitous” decline in 
benefit outlays ranged from 34.6 per cent 
in Oklahoma to 74 per cent in Connecticut, 
whereas available reserve funds rose from 
only 0.6 per cent for Illinois to 35.5 per 
cent for Massachusetts. Mr. Goodwin points 
out, however, that “These ratios . . . yield 
no clue to the relative adequacy of State 
reserve balances,” and that “In most in- 
stances . . . current reserves are large enough 
to finance any benefit loads that could be 
expected to materialize in the foreseeable 
future.” 

’ 


Higher Productivity 
Means Higher Income 


annual 
175 per cent in 21 years. 


America’s total income rises 


According to a report of the Office of 
Business Economics of the Department of 
Commerce, the United States’ total annual 
income rose from $87 billion in 1929 to $239 
billion in 1950—an increase of 175 per cent 
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Although part of the increase stemmed 
from a gradual development of manpower 
resources, more important, the increase was 
due to gains made in the productivity per 
unit of manpower utilized by the nation’s 
industries. Increased amounts of capital 
equipment and technological developments 
were, however, the major bases for the rise. 
The report further pointed out that the 
“real product per man-hour in private in- 
dustries was well over half again as large 
last year as in 1929.” 


The possibility of this high income and 
productivity continuing was expressed by 
Charles E. Wilson, director of Defenses 
Mobilization, recently at the annual conven- 
tion of the American Bar Association in 
New York. Although the economy was 
being stimulated by military requirements, 
still, Mr. Wilson noted, civilian production 
was by no means being neglected. An ex- 
ample of expected continued expansion 
pointed out by Mr. Wilson was the severe 
shortage of copper which has existed for 
some time—when copper resources are de- 
pleted, the additional 750,000 tons of alumi- 
num being produced per year will then be 
used. 


Greater Job Protection 
Assured Veterans by New Act 


Amendments to 1948 act increase 
re-employment rights coverage. 


In addition to continuing re-employment 
rights in effect under the former Selective 
Service Act of 1948, the Universal Military 
Training and Service Act, which became 
effective on June 19, 1951, contains three 
important amendments to Section 9—the re- 
employment section. 


The first removes the provision in the 
1948 act which limited persons to a first 
enlistment, so that individuals may now per- 
form four years of service and still retain 
re-employment rights. This is not a fixed 
period, however, for where an enlistment is 
extended by law or where it is not possible 
to relieve a reservist at the end of his four 
years’ service, the period can accordingly be 
extended. 


Another amendment extends coverage to 
two groups that had not been included in 
the previous act, namely, persons rejected 
by the armed services and reservists who 
are serving short periods of training duty. 
In regards to the persons in these categories, 
the third new provision provides that they 
must make application within 30 days, whereas 
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the similar provision for ex-servicemen which 
remains unchanged provided 90 days. 

In explaining these amendments provided 
for under the new act, Mr. Robert K. Sal- 
yers, director of the Bureau of Veterans 
Reemployment Rights, emphasized the im- 
portance of this added job protection for 
ex-servicemen by pointing out the great 
increase in pension and other employee 
benefits tied to seniority that has come about 
during, and since, World War II. 


Serious Labor Shortages 
in Machine Tool Industry 


Peak production goals will 
50 per cent more workers. 


require 


Secretary of Labor Maurice J. Tobin re- 
cently made public a Bureau of Employment 
Security report showing that nonfarm occu- 
pational shortages have about tripled over 
the past year, rising from 21,896 in August, 
1950, to 62,325 in August of this year. Top- 
ping the list of worker shortages in the 
skilled field are skilled machine tool opera- 
tors and tool and die makers. 


Although production worker employment 
in the machine tool industry has already 
increased from 38,700 in June, 1950, before 
the outbreak of hostilities in Korea to almost 
60,000 in June, 1951, the Bureau of Labor 
Statistics points out that to meet production 
goals under the current mobilization pro- 
gram it will be necessary to add about 400 
tool and die makers, 5,000 skilled machine 
tool operators and 500 mechanical engineers 
to the machine tool industry’s work force. 
In fact, close to 3,500 openings are already 
reported for machinists, with the heaviest 
hard-to-fill needs shown in California, Penn- 
sylvania and New York. 


Employers have aided in adding to man- 
power by lengthening the workweek by 
more than five hours since before Korea. 
Weekly hours in the machine tool industry 
averaged about 47.6 in May, 1951—higher 
than in any other manufacturing industry. 
A further increase in average hours per week 
is also expected if the industry follows the 
policies that were in effect during World 
War II when the average workweek reached 
a high point of 55 hours. 


The federal government has also taken 
several steps toward solution of this bottle- 
neck in the government’s defense mobiliza- 
tion program. Among these is the Defense 
Manpower Administration’s study of the 
possibilities of meeting skilled labor short- 
ages by further breakdowns of jobs, up- 
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grading of trained men, job standardization, 
on-the-job training and reduction of absentee- 
ism and turnover. It will help recruit more 
workers for the industry; and the Federal 
Security Agency is developing a training 
program. The Office of Defense Mobiliza- 
tion has also asked (1) the Wage Stabiliza- 
tion Board to consider whether wage adjust- 
ments are necessary to attract workers to 
the industry, (2) selective service to alert 
draft boards to defer skilled machine opera- 
tors where necessary and (3) the Defense 
Department to refrain from calling up skilled 
reservists. 

As a part of the program to ease the 
machine tool shortage itself, the Munitions 
Board has established a central inventory 
to record government-owned production 
equipment held by the Armed Forces. All 
three services will participate in operating 
the inventory. Each service will be able to 
search the entire catalog of Defense De- 
partment machine tools not in actual use. 
Any service requiring a machine tool to 
break a current bottleneck will be able to 
draw on the reserves of either of the other 
services to fill the need. In order to take 
charge of the inventory, Mr. C. E. Mac- 


Arthur has been brought into the Munitions 
Board from the machine tool industry. 


Another representative of the machine 
tool industry, Mr. James J. McEntee, re- 
tired Grand Lodge representative of the 
International Association of Machinists and 
a former tool and die maker, was also re- 
cently appointed manpower specialist for the 
machine tool section of the National Pro- 
duction Authority. Mr. McEntee’s job will 
involve tracking down the reasons for the 
shortage of machine tools and doing some- 
thing to ease it. 

Expressing the views of its members on 
this current problem, the International As- 
sociation of Machinists believes that a 
higher wage scale is the only practical way 
to bring men back to the trade, to hold men 
now on the job and to encourage young men 
to start on the long apprenticeship necessary 
to develop tool and die makers. 


Less Discrimination in Hiring 


Job prospects improve for minority 
groups in New York. 


The New York State Commission Against 
Discrimination reports that the number of 


Acme 


During a visit to the White House on August 29, outgoing chairman of the Wage 


Stabilization Board, George W. Taylor, was bid farewell by President Truman. 


Also 


jOining in the farewell chat were Nathan P. Feinsinger who replaced Taylor as board 


chairman, and Fred Bullen, who succeeded Feinsinger as deputy chairman. 


Mr. Tay- 


lor will resume his duties as professor of industry at the University of Pennsylvania. 


Shown left to right are: 
Nathan P. Feinsinger. 
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President Truman, Fred Bullen, George W. Taylor and 
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new verified complaints of discrimination 
in hiring members of minority groups has 
decreased slightly for the first six months 
of 1951. There were 119 new complaints 
compared with 135 in the first half of 1950. 
The report further states that 90 per cent 
of the new complaints were against em- 
ployers, 7 per cent against employment agen- 
cies and 3 per cent involved labor unions. 
In order better to cooperate with the 
commission, a voluntary committee of execu- 
tives of firms in the communications in- 
dustry was formed. Among the firms included 
are the New York Telephone Company, the 
Radio Corporation of America and the 
Western Union Telegraph Company. 


““Non-Ops” Win First Union Shop 
on Major Railroad 


Opens way for similar agreements 
with other ‘‘non-op”’ unions. 


As the National (Railway) Mediation 
Board was processing the union’s request 
for union-shop agreements on all the rail- 
roads, George Leighty, president of the 
Railroad Telegraphers (AFL) and chair- 
man of the “non-op” negotiating committee, 
announced that the first union shop agree- 
ment between a major railroad and “non- 
operating” railroad labor organizations was 
made. 

The railroad, the Great Northern, signed 
the agreement with the Railroad Telegra- 
phers (AFL), the Railway and Steamship 
Clerks (AFL), the Maintenance of Way 
Employees (AFL) and seven AFL shop 
craft organizations. The agreement, ex- 
pected to be signed with other “non-op” 
unions in the near future, “carries the 
language of the unions’ proposal for a union 
shop and ‘check-off’ verbatim, and also 
establishes a method for the handling of 
disputes which may arise because of the 
failure to comply with the terms of the 
agreement,” Leighty said. 


New Aid 
for Local Manpower Problems 


California receives first three 
area labor-management committees. 


First among the several new area labor- 
management defense committees appointed 
by Secretary of Labor Maurice J. Tobin 
were those for the San Francisco-Oakland, 
Los Angeles and San Diego areas. Among 
the other new area committees already ap- 
pointed throughout the country to work 
with state employment security agencies in 
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the solution of local manpower problems 
are those for the Dallas, Seattle, York 
(Pennsylvania), Indianapolis, Hartford and 
Waterbury (Connecticut), Milwaukee and 
Dayton (Ohio) areas. 

The 14-member committees represent labor 
and management from agriculture, industry, 
transportation and retail trade. The local 
employment security agency directors will 
serve as chairmen of the committees. 

As defense manpower problems are es- 
sentially local in character and need to 
be dealt with on a community level, these 
committees will be able to offer area man- 
power directors the advice, assistance and 
leadership of local labor and management 
officials. Activities of the committees will 
include local surveys of manpower require- 
ments and resources and the developing 
of programs for the maximum utilization 
of the areas’ labor forces. Also, among the 
problems which the committees will handle, 
according to Mr. Tobin, are the “reduction 
of absenteeism and labor turnover, train- 
ing, housing, transportation, and the re- 
cruitment of women, handicapped workers, 
older workers and minority groups where 
and when they are needed.” 


Seek $3,000 Yearly Minimum Wage 


Present $2,440 average minimum (for 
common laborers) termed inadequate 
by CIO packinghouse union. 


Ralph Helstein, president of the Pack- 
inghouse Workers Union (CIO), announced 
recently that his union will demand a $3,000 
minimum yearly wage in contract negotia- 
tions beginning with Swift & Company. 
The reason: “To wipe out forever the hard- 
ships of layoffs and unemployment” in the 
meat-packing industry. At present the aver- 
age yearly wage for common laborers is 
$2,440, which includes the recent 1l-cent 
hourly increase approved by the Wage Sta- 
bilization Board. 

For workers in more skilled classifica- 
tions, graduated increases above the $3,000 
yearly demand will be sought. The pro- 
posed annual minimum wage will be based 
on a maximum eight-hour day and 40-hour 
week, with night differentials, overtime pay 
and other premiums payable above the 
minimum scale. 

Most meat-packing agreements currently 
call for weekly work (or pay) guarantees 
ranging from 30 to 40 hours per week if 
workers are called in and report for work 
at the beginning of the week; however, no 
minimum number of weeks of work per 
year is assured. 
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Seek National Unemployment 
Insurance System 


CIO claims present state laws are in- 
adequate—result in hardships. 


Chairman Emil Rieve of the CIO Com- 
mittee on Social Security urged in a recent 
statement that Congress be called upon to 
enact “an adequate national system of un- 
employment insurance” to be coordinated 
with the social security system. Mr. Rieve, 
who heads the Textile Workers Union of 
America, believes this need for such action 
has been especially highlighted now by the 
tens of thousands of workers laid off or 
made idle as a result of the defense program, 
the floods in Kansas and nearby states, the 
cut-backs in employment in many consumer 
industries and the impending material short- 
ages. Referring to the “profits virtually 


guaranteed to many manufacturers and con- 
tinuing at amazingly high levels,” he further 
said that wage-earners on the other hand 
should not be left suddenly without enough 
to cover food, rent and the other essentials 
of life. 

He goes on to say that “the increased 
cost of living has more than nullified any 
modest improvements in benefit levels” that 
state legislatures have recently enacted. To 
remedy this present inadequacy of state laws 
and, likewise, to insure the proper handling 
of defense manpower problems, Mr. Rieve 
recommends that “‘the federal government 
should establish an adequate system of un- 
employment insurance, coordinated with old 
age and survivors insurance and a co- 
ordinated U. S. Employment Service rather 
than 51 independent systems which can set 
at naught essential national policies.” 
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ings on complaints may be held before either 
the board or the examiner of the board (Act 
249, Laws 1951, approved May 29, 1951, 
effective July 13, 1951). 


One-Man Unit . . . Effective November 
13, 1951, the Massachusetts Labor Rela- 
tions Act has been amended to include pro- 
visions pertaining to one-man bargaining 
units, A one-man unit is defined as meaning 
“a single employee of an employer who 
employs more than one employee in the 
same occupation within the commonwealth” 
(S. B. 588, approved August 15, 1951). 


Re-employment Rights . . . Wisconsin 
state employees who have served in the 
armed forces shall be granted service credit 
for time served after June 25, 1950, when 
they resume employment with the state if 
they left their position for the purpose of 
serving in the armed forces (Chapter 719, 
Laws 1951, approved August 3, 1951). 


Reporting Injuries . The minimum 
fine in California for failure of an employer 
to report to the Industrial Accident Com- 
mission an injury to an employee has been 
raised from $10 to $25. Provision is made 
for the enforcement of the fining law by the 
Division of Labor Statistics through the 
Director of Industrial Relations (Chapter 
840, Laws 1951, approved June 2, 1951). 


Stevedoring Industry . . . In Hawaii a 
law is now in effect which gives the terri- 
torial government power to deal with emer- 
gencies resulting from disruptions of service 
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in the stevedoring industry (Act 209, Laws 
1951, approved May 28, 1951, effective July 
13, 1951). 


Voting Time ... In Alabama, in all 
counties having a population of not less 
than 75,000 nor more than 130,000, any 
person eligible to vote will in the future be 
entitled to take off two hours’ time between 
the opening and closing of the polls without 
being liable for any penalty except for 
wages or compensation actually lost. How- 
ever, the law also provides that the employer 
has the right to schedule the time to be 
taken off for voting (Act 747, Acts 1951, 
approved September 5, 1951). 


Weekly Holiday . . . The New Hamp- 
shire law relating to one day’s rest in seven 
has been amended. Its provisions now apply 
to any occupation or establishment not spe- 
cifically excepted by its own terms. Prior 
to the amendment its provisions applied 
only to the establishments or occupations 
enumerated in the law itself (Chapter 225, 
Laws 1951, approved August 29, 1951). 


Workmen’s Compensation ... An amend- 
ment to the New Hampshire workmen’s 
compensation law provides that claims shall 
be barred unless the claimant notifies his 
employer of his claim within one year of 
the date of the accident. For the purpose 
of giving notice of a disease, the date of 
disablement shall be deemed the date of 
accident (Chapter 77, Laws 1951, approved 
April 20, 1951). 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 
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Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 





Food Drug Cosmetic Law Journal 


Standard making 
Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 
Multiple seizures 








! Recent Subjects Featured: 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 
rate—$10 a year, including binder for year's issues. 
Sample copy sent on request. 


Fraud in food cases 
Barbiturate control 
False advertising 
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Insurance Law Journal 


Month after month, this helpful magazine presenis timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 
for a sample copy. 


All Published by 
COMMERCE. CLEARING, House, INC., 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 





When requesting sample copies, please address JLV1O 











Recent Issues Discussed: 


Dram shop legislation { 
Excess liability 

Unlicensed insurers 
Misstatement of age 
Subrogation { 
Comparative negligence 
Obligation to defend 
Selling the agency 
Synchronous death 
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A LOOK BACK 


—to October, 1949 


W E THINK we might be pardoned by 
our. readers if we comment this month in this department on 
what, to us, was a significant event. In October, 1949, the first 
issue of this journal was published. Not that the issuance of 
a new publication is so significant in a large publishing house 
—they come forth regularly and with little fanfare. But the 
Lasor Law JOURNAL was devoted to a special and significant 
purpose. Ina field of law where there is so much emotionalism 
and propagandizing, we think it significant that a commercial 
organization should inaugurate a forum for the interchange of 
calm, well-reasoned opinions. 


“THAT justice may be done, a thor- 
ough understanding of law, in all its ramifications . . . must 
first be had.” These words, which appeared in the first issue 
of the JOURNAL, have been the keynote of our editorial policy 
during these two years of publication. For we felt that only 
by analyzing law rather than championing causes could the 
JouRNAL succeed. Some thought we would be left without 
direction, without a purpose, and open to criticism as fence 
straddlers; but this was only a first impression, for it soon 
became clear that the forum position placed us on the side oi 
the law. 


BS AN EFFORT to effect justice, 
the statutes are in a constant state of flux; and the dissenting 
opinions of today sometimes become the rules of tomorrow 
(for example, in another October incident, the decision in the 
case of Vegeiahn v. Guntner in 1896, the dissenting opinion of 
Justice Holmes eventually became the “just cause” rule). 
Statutory law 1s fallible, and has its imperfections; but the 
injustices found therein, and in its interpretation, can be cor- 
rected only through a dispassionate and thorough appraisal 
of the problems. It is only by looking at any proposition from 
every possible angle that an accurate understanding of its 
worth can be had, and only through such understanding can 
justice be achieved. 











